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85 Filed Sep. 22 1947 

IN THE DISTRICT COURT OF THE UNITED STATES 
FOR THE DISTRICT OF COLUMBIA 

Meyer Goldstein, 900 AV. Koosevelt Road, Chicago, Illinois, 

Plaintiff 

V. 

Lawrence C. Kingsh\.nd, Connnissioner of Patents, 

Defendant 

Civil Action No. 3812-’47 

Bill of Complaint for Letters Patent 

To the District Court of the United States 
For the District of Columbia: 

The plaintiff herein, for his bill of complaint alleges: 

1. The plaintiff, Meyer Goldstein, is a citizen of the 
United States and a resident of Chicago, in the County 
of Cook and State of Illinois. 

2. The defendant, Lawrence C. Kingsland, is the Com¬ 
missioner of Patents of the United States, whose official 
residence is the District of Columbia and who is sued as 
(Commissioner of Patents of the United States. 

3. This Dill is filed in accordance with tlie provisions of 
Federal laws of tlie United States as provided for under 
Revised Statute 4915 (Title 35, Par. 63). 

4. Prior to Alarch 9, 1944, tlie plaintiff, Meyer Goldstein, 
was the original, first and sole inventor of certain new and 
useful improvements in “Beds”, not known or used before 
liis invention thereof and not fiatented or described in any 
jirinted publication in this or any foreign country before 

his invention thereof, or more than one year prior 

86 to the tiling on March 9, 1944 of his application for 
patent therefor, or in public use or on sale in the 
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United States for more than one year prior to Ma^ch 9, 
1944; and for which invention no application for Ljetters 
Patent has been filed by him or his leg'al representatives, 
or assigns in anv foreign countrv more than twelve n onths 
prior to ^larch 9,1944; and the said invention has not been 
abandoned. 

5. That being, as stated, the original, first and sole in¬ 
ventor of such invention and entitled to a patent thdrefor, 
tile said ]\feyer Goldstein on March 9, 1944, duly filed in 
the United States Patent Office an ap])lication for letters 
patent for said invention, the said application conij^lying 
in all respects with the requirements of the law ip such 
cases made and provided, and the said application was 
given a filing date of March 9, 1944 and Serial No. oi7),6o7. 

6. Since the filing of said application Serial No. 51^5,637, 
said a])plieation has been duly prosecuted, and all bf the 
laws of the United States and all of the rules of the Patent 
Office with respect to the filing and prosecution of said 
application having been duly complied with. 

7. The said application Serial No. 525,637 has been ex¬ 
amined by the Primary Examiner, to whom it was as- 
sigiied, who finally rejected all of the claims therecff and 
which were numbered 1 to 6 inclusive, which claiiUs are 
reproduced herewith: 

-1. A combination bed and cabinet comprising a ijed in¬ 
cluding a spring supporting frame, a mattress ext([iiding 
the full length of the bed, a vertical spiral coil sprinji*- su]i- 
ported on said frame shorter than the mattrbss by 
87 about sixteen to twenty inches, and a storage cabinet 
adjoining the rear end of the spring extending- from 
the floor to the under surface of the mattress, with the 
rear end of the matti-ess i-esting upon said cabinet. 

-2. A combination bed and cabinet comprising a nujttress 
extending the length of the bed, a vertical spiral coil |^])ring 
about sixteen to twentv inches shorter than the maftress. 
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a frame for supporting said spring, and a storage cabinet 
extending from the foot of the bed to the rear end of the 
spring and extending from the floor to the under surface 
of said mattress, the top of the cabinet serving to support 
the portion of the mattress extending beyond the spring 
to the foot of the bed. 

-3. A combination bed and cabinet comprising a mattress 
extending the length of the bed, a storage cabinet having 
its rear vertical wall adjoining the foot end of the mattress 
and having its top wall extending immediately under the 
mattress toward the head of the bed a distance of about 
sixteen to twenty inches, a vertical spiral coil spring ex¬ 
tending from the cabinet to the head of the bed at a level 
below the top of the cabinet, and a spring supporting frame 
connected with the cabinet. 

-4. A combination bed and cabinet comprising a mattress 
extending the length of the bed, a storage cabinet whose 
rear wall constitutes the footboard of the bed, having a 
top wall extending under the mattress toward the 
88 head of the bed about sixteen to twenty inches for 
supporting the overlying portion of the mattress, 
having a front wall depending from the front edge of said 
top wall, and having side walls in the planes of the sides 
of the bed, a si)ring supporting frame connected with said 
cabinet and extending to the head of the bed, and a vertical 
spiral coil spring assembly supported on said frame ex¬ 
tending from the cabinet front wall to the head of the bed. 

-5. A combination bed and cabinet comprising a spring 
supporting frame including a headboard and a pair of side 
rails, a storage cabinet positioned at the foot of the bed 
and arranged to support the roar ends of the side rails, a 
vertical spiral coil spring assembly supported on the side 
rails between the front wall of the cabinet and the head- 
board and having its top surface approximately flush with 
the top of said cabinet, the top surface of the spring and 
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cabinet being arranged and dimensioned for supp|)rting 
a mattress of customary length. | 

I 

-6. A combination bed and cabinet comprising a storage 
cabinet positioned at the foot of the bed extendiitg the 
width thereof and forwardly from the foot of the bedjabout 
sixteen to twenty inches, a headboard, and side railjs con¬ 
nected with the headboard for said cabinet, the sid(| rails 
being ])Ositioned below the top of the cabinet at a levbl cal¬ 
culated to support a vertical spiral coil spring assembly 
with its top surface flush with the top of said cabinet 
89 whereby the spring and cabinet top may jointly sup¬ 
port a mattress of standard length. 

8. During the prosecution of said application, all of the 
claims as originally filed and as subsequently amended were 
rejected and the rejection made final as being unpatentable 
over an Austrian patent issued to IVfayer, No. 46,044,j dated 
Januarv 25, 1911, and claims 1 and 2 were additiondllv re- 

. . . I * 

jected and finally re.iected as being unpatentable over the 
said Mayer patent in view of the Austrian patent 134,475 
issued to Utner dated August 10, 1933. j 

9. After the final rejection by the Pidmary Examiner, 
plaintiff Meyer Goldstein appealed ex parte to the [Board 
of Appeals of tlie Patent Office and on or about ^Farch 24, 
1947 the Board of Appeals affirmed the decision tiie 
Primary Examiner. 

10. The Commissioner of Patents, bv the Pilmai*v Ex- 

I. 

aminer and by tlie Board of Ap])eals, contends that |all the 
claims, being claims 1 to 6 inclusive, of the aforesaid ap¬ 
plication are unpatentable. j 

t 

11. The Plaintiff disagrees with this decision pf the 

Commissioner of Patents and contends that he is (^ntitled 
to the allowance of all of the aforesaid six claims jjnd the 
issuance of a patent as prayed for in his aforesaidj appli¬ 
cation. I 
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12. No appeal to the Court of Customs and Patent Ap¬ 
peals has been taken from the decision of the Board of 
Api)eals affirming the action of the Primary Examiner. 

'Wherefore, plaintitf prays that this Honorable Court 
decree that the Commissioner of Patents he directed 
90 to allow claims 1 to 6 inclusive, as above set forth, 
to the plaintiff herein, or such part thereof or such 
other claims as upon hearing the Court may find patentable, 
and the plaintiff prays for such other and further relief 
as the Court may deem meet and just; and that a subpoena 
ad respondendum directed to Lawrence C. Kingsland as 
the Commissioner of Patents of the United States be issued 
out of and under the seal of this Honorable Court, requir¬ 
ing him to appear and answer unto this Bill of Complaint 
(but not under oath, an answer under oath being hereby 
expressly waived) and to do and receive whatever this 
Court may order in the premises. 

]\[eyer Goldstein 

Atiorneys for Plaintiff 

Frank J. Foley 
Carlton Hill 

The Firm of Charles W. Hills 
53 AV. Jackson Blvd., 

Chicago 4, Illinois 

Solicitor and Of Counsel 

William A. Smith, Jr., 

Smith, Michael & Gardiner 
AVoodward Building 
AA\ashington 5, D. C. 
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Filed Oct 24 1947 


Answer to the Complaint I 

To the Honorable the Justices of the District Court \of the 
United States for the District of Columbia. j 

I 

1, 2, 3. Defendant admits the allegations of paragraphs 
1, 2 and 3. | 

L . 

4. He admits that on iNlarch 9, 1944, plaintiff cl4iming 
to be the original, first, and sole inventor of certain a|lleged 
new and useful improvements in Beds, filed in the patent 
Office an application for patent thereon, to which aj^plica- 
tion Serial No. 525,637 was given, and in said application 
made averments corresponding to the allegations of par¬ 
agraph 4. Tie denies, for reasons hereinafter given, that 
such allegations are sufficient to justify the issuance of a 
patent on said application. 

[ 

5, 6, 7, 8, 9, 10. Tie admits the allegations of paragraphs 

5 to 10, inclusive. j 

92 11. He admits that plaintiff disagrees with the de¬ 

cision of the Board of Appeals of the Patent Office 
affirming the rejection by the primary examiner of cjlaims 
1 to 6, inclusive, of said application, which claims a^'c as 
set out in paragi-aph 7. He admits that plaintiff makes the 
contentions set out in paragraph 11 but defendant dienies 
said contentions. He states that plaintiff is not la'^lfully 
entitled to the issuance of a patent containing any of| said 
claims. He states that the said claims are unpatentable 
in view of the following prior patents and for the reasons 
given in the statement of the Examiner in answer to the 
appeal and the decision of the Board of Appeals, copies 
of which will be furni^ihed at the trial: 

IVTayer, Austrian, 46,044, January 25, 1911, j 

Utner, Austrian, 134,475, August 10, 1933. I 
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Profert of copies of these patents is hereby made. 

12. He admits the allegations of paragraph 12. 

W. AV. COCHKAX 

Solicitor, U. S. Patent Office, 
Attorney for Defendant. 

October 23, 1947. 

• #***#**•• 

1 Transcript of Proceedings 

Washington, D. C. 
December 14, 1948 

The above-entitled matter came on for trial before Hon¬ 
orable F. Dickinson Letts, District Judge, at ten o’clock 

a. m. 

Aj)])earances: 

On behalf of the Plaintiff: 

William A. Smith, Jr., Esq. 

Frank J. Foley, The Firm of (Jiarles W. Hills 

On behalf of the Defendant: 


Joseph Schimmel, Esq. 

♦ ##******• 

3 PROCEEDINGS 

The De])uty Clerk: Goldstein v. Kingsland. 

The Court: Mr. Foley, will you explain the case. 

Mr. Foley: As Your Honor understands already, this 
suit arises under Revised Statute 491,), which Congress has 
thoughtfully provided for the benefit of applicants for pat¬ 
ents who have been denied their patents in the Patent Of¬ 
fice, both by the primary examiner and the Patent Office 
Board of Appeals. 

The applicant, Meyer Goldstein, who is present at my 
left here this morning, did not file an appeal to the Court 
of Customs and Patent Appeals, but preferred to appeal to 
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this Court for an order upon the Commissioner to Igrant 
the patent. I 

This procedure under 4915, as you well know’, permits 
the introduction of oral testimony throug-h witnessesj; wdio 
may be present in the court room. That procedure wjjis not 
available to us in the Patent OlBce. 

It also enables us to introduce such docunientarv evidence 
and physical exhibits as w’c deem necessary to present our 
case, and that also is not available in the Patent (Office, 
and we propose to do both of those things in this caseJ 
Mr. Goldstein wdll explain certain thing's to this C'ourt 
w'hich w’e did not have the oppoidunity to explain to the 
Patent Examiner and the Board of Appeals. 

4 Since the rejection by the Board of Appeals, the 

affirmation of tlie primary Examiner’s final yejec- 
tion, we have caused this bed to be manufactured. ' 

i 

Mr. Goldstein was able to find a manufacturer whd was 
w’illing to start the manufacture, even before tlie patcfnt is 

'■ I 

allow’ed. Botli the manufacturer and Mr. Goldstein appar¬ 
ently felt that they might eventually get a patent j that 
would protect the marketing of this invention. j 

The bed such as you see here at the left and wdiij^h is 
made in accordance wdtli the description in the patenjt ap¬ 
plication, was placed on the market this year, the first ajbout 
in January of this year, and we have had substantial scales, 
and those sales and evidence of those sales w’e shall ijitro- 
duce, which will establish two things. j 

The first one we think of is the commercial success o|F the 
invention, and the second is part of that, the public ac<j?ept- 
ance of the invention. j 

The ti-ouble over in the Patent Office, and I don’t jpro- 

I 

])ose to discuss all the evidence in my opening statenjient, 
but our trouble over in the Patent Office was a littlejdis- 
agreenumt ovei- just one patent that hai)pened to be ajfor- 
eigm patent, and T believe that the attorney from the Piitent 
Office, Mr. Scliinnnel, who is at the left of the table here, 
will agree that that foreign patent does not disclose exactly 
oui‘ inv’eiition. 
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5 The dispute was over what interpretation to place 
upon that foreign patent. 

It will be our contention before this Court that in evaluat¬ 
ing that foreign patent as an anticipation, the Patent Office 
did not follow the law. 

As Your Honor well knows, the provision for the grant of 
patents was made by the nieji wlio wrote tlie Constitution. 
Prior to their time ])atents had been pretty scarce, there 
had been state monopolies, l)ut these men, with a vision 
which astounds us from time to time foresaw some v’alue to 
tlie American systeni of government and tlie American way 
of life of a patent system, and they merely said that Con¬ 
gress “shall have power to ])romote the progi’ess of science 
and tlie useful arts bv securing for limited times to authors 
and inventors the exclusive right to their respective writ- 
in<j:s and discoveries.” 

That is found in Article 1, Section 8. 

Secondly, the Congress has enacted a statute, fundamen¬ 
tal statute, governing the issuance of patents, and they 
merely mention invention without defining it. They merely 
mention that any person who has—I am now reading from 
Kevised Statute 4886, 35 U. S. Code, Section 31. I will not 
read it entirely but I will just read what is pertinent to 
this inquiry. 

Any person who has invented or discovered any new and 
useful art, machine, manufacture or composition of 

6 method or anv new and useful improvements there¬ 
of”— 

Xow I omit certain things that we arc not interested in. 
Then it goes on to say, and now I will paraphrase: 

If this invention has not been shown in a prior patent or 
a prior ])ublication in this country or any foreign country, 
the inventor may hav’e a patent if he proceeds according 
to law in the Patent Office to apply for it. 

That is all that the Congress has ever done about defining 
an invention. It has said if he has produced an invention 



11 


that is not previously patented or described in a priori pub¬ 
lication he is entitled to a patent. 

For more than one hundred vears the Federal Courts 

V 

have handled patent suits arising largely in the nature of 
infringement suits. 

The District Courts of the District of Columbia hav(j had 
a large number of these suits under Revised Statute j4915 
in the time that that procedure has been available and the 
Court of Customs and Patent Appeals and its predecessors 
have taken appeals from the Patent Office. ! 

There has nevci* been any rule book definition of ii|ven- 
tion. The (.'ourts have taken each case, examined the ^acts, 
and have attempted to distinguish, in relation of those 
facts, the difference between invention and iion-invenjtion. 

What they have said on this question is followecj, or 
should be followed by tlie Patent Office. | 

7 As Your Honor probably knows, there have been 

inspired attempts at times, I know there have been 
many very earnest efforts during my time as a practicing 
lawyer, and I know that before my time they did, there 
were i)Cople, Bar Associations, law school Professors, busi¬ 
ness organizations, who thought that we should habe a 
ready, at hand definition of invention, and speaking ati the 
banquet table it seemed like a r)ossibility, but when ihey 
sat down to write out a definition of invention they wquld 
give u]) after a few hours, because they couldn’t write |one 
rule that would cover every situation, but we are not wjith- 
out a guide in this case to ascertain whether or not Mr. 
Goldstein is entitled to a patent. 

Decisions have been handed down by the Federal Jud,ji‘cs, 
and we in the patent profession are very glad that tl|ese 
decisions have been formulated bv Federal Court Judges 
who have had a wide and varied experience in all branches 
of the law other than the j)atent law. 

Some of our brethren at the Bar and outside of the l^ar 
have advocated the establishment of special patent counts. 
Usually the thought was that they should all sit in Wajsh- 
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iiiirtoii and we should bring all of our patent infringement 
suits here, and the inspiration behind that was that 
S these Judges would become most thoroughly versed 
in tlie patent law and would thereby render the 
wisest decisions. 

I can remember when I started in this profession the 
older men who had practiced at the Bar for a great number 
of years strongly opposed that. They thought that a sort 
of inbreeding of patent Judges in the special patent court 
would make them narrow, that they would be inclined to 
look at the letter of the rule and law and not consider the 
human nature that was involved, because, after all, the pat¬ 
ent system and the patent law is merely another instance 
of laws devised to regulate and administer the activities 
and the rights of human beings. 

We have always taken the position that a Judge who 
handles all sorts of cases has before him all types of peoj)le. 
lie gets to know not just inventors or manufacturers. He 
knows all kinds of people. He knows people of ordinary 
skill. He knows inventors. Thev all come in at times. He 
knows brilliant scholars. He has a parade of morons that 
come before him at times. He just has brought into his 
courtroom sam])les of every kind and character of human 
nature that we have in this country. From that he derives 
a ])retty good knowledge of human nature, and when we 
have a (piestion of invention before him, we feel that the 
Federal Court Judge is better qualified than a Pat- 
0 ent ('ourt Judge or Patent Office Examiner to say 
what persons of ordinary skill and aptitudes are apt 
to do when confronted with the need for some device or 
invention and having before them certain progress in their 
art. 

The Patent Examiner deals only with the product of the 
inventor's mind. He is apt to acquire an unusually high 
o]union of the abilities of the human race. The Judge in 
the Federal Courts sees all of the ])eople and I think he 
can judge the abilities of the average person much more 




accurately. '\^ e have here a question of law as to h<pw to 
interpret a prior patent and particularly a foreign patent. 

I would like permission of the Court to read just ai very 
few cases which will illustrate the principles of lav^ that 
I think we should have in mind during the presentatipn of 
this evidence. These will take but a few moments. j 

The first case I would like to read is In re Shortelj, 142 
Fed. (2d) 292. This is the C'ourt of Customs and Patent 
Appeals speaking, at Pages 295 and 296: 

‘‘(^ongress has frequently amended section 4886, sapra, 
but has never seen fit to require higher standards for the 
determination of invention than those so frequently de¬ 
clared by the courts. It, therefore, seems to us that the 
rule of legislative adoption of judicial decision is apjilica- 
ble, and the standai'ds declared by the courts jirevi- 
10 ous to such amendments have become the settled law 
not subject to judicial repeal.” | 

“It follows, from the foregoing, that until Congress ishall 
otherwise legislate, or the Supreme Court shall otherwise 
specifically hold, this court will continue to hold that! if a 
])roeess or tiling constitutes patentable subject matter, is 
new and useful, and the process performed or thing pro¬ 
duced would not be obvious to one skilled in the art, inven¬ 
tion should be presumed and a patent may properly issue 
therefor. 

“Inasmuch as in the case at bar we have found that ap¬ 
pellant’s improvement in hack saws as claimed is not; an¬ 
ticipated by the cited pi-ior art and such improvement 
would not be obvious to one skilled in the art, the decision 

' I 

appealed from is reversed.” i 

I 

In Pyle National Conqiany v. Lewin, 92 Fed. (2d) 1628, 
630, the Court of Appeals for the Seventh Circuit said! 


“It is also insisted that the idea involved in appcljlee’s 
device is so simple and obvious it does not constitute in¬ 
vention. True, it now has that appearance. The fact, how- 
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ever, that this improvement was long overlooked, using de¬ 
vices far less satisfactory, cannot be ignored.” 

Then the Court then quotes from a Supreme Court case, 
Exi)anded Metal Company v. Bradford, 214 U. S. 366, 
where the Supreme Court said; 

11 “It may be safely said that if those skilled in the 
mechanical arts are working in a given field, and 

liave failed, after repeated efforts, to discover a certain new 
and useful improvement, that he who first makes the dis¬ 
covery has done more than make the obvious improvement 
which would suggest itself to a mechanic skilled in the art, 
and is entitled to protection as an inventor.” 

Again the court in Carnegie Steel Company v. Cambria 
Iron Company, IS.) U. S. 403 at Page 446 said: 

“•But it is plain from the evidence, and from the very fact 
tliat it was not sooner adopted and used, that it did not, for 
years, occur in this light to even the most skillful persons. 
It may have been under their very eyes; they may almost be 
said to liave stumbled over it; but they certainly failed to 
see it. to estimate its value, and to bring it into notice. 
* * * Xow that it has succeeded, it may seem very plain to 
anyone that he could have done it as well. This is often the 
case with inventions of the greatest merit.” 

This law which I am reading, Your Honor, is as squarely 
in ))oint with the facts in this case as you ever find law 
cited. 

12 In this case many attempts were made to build 
cabinets into beds and these attempts run back over 

seventy-five years, but no one produced a bed equal to this 
or anywhere nearly as good as it. 

In Diamond Rubber Company v. Consolidated Rubber 
(’ompany, 220 U. S. 428, 4.35, the Supreme Court by .Justice 
.McKenna said: 

“Knowledge after the event is always easy, and problems 
once solved present no difficulties, indeed, may be repre¬ 
sented as never having had any, and expert witnesses may 
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be brought forward to show that the new thing which 
seemed to have eluded the search of the world was 4lways 
ready at hand and easy to be seen by a merely skillful atten¬ 
tion. But the law has other tests of the inveutioi| than 
subtle conjectures of what might have been seen and yet 
was not. It regards a change as evidence of noveltk the 

V / 

acceptance and utility of change as a further evidenced, even 

1 

as a demonstration. 

“And it recognizes degrees of change, dividing inven¬ 
tions into primary and secondary, and as they are (ine or 
the other, gives a proportionate dominion to the patent 
grant. In other words, the invention may be broadly new, 
subjecting all that comes after it to tribute. It may be the 
successor, in a sense, of all that went before, a step 

13 only in the march of improvement, and limited, there¬ 
fore, to its precise form and elements, as the patent 

in suit is conceded to be. In its narrow and humble form 
it may not excite our wonder as may the broader or more 
pretentious form, but it has as firm a right to protection.” 

I would like to read from Phosphate Recovery (bo. v. 
Southern Phosphate Co., 20 Fed. Sup. 153, affirmeii 102 
Fed. (2d) 791. This is in the year 1937 and certiorari was 
denied by the Supreme Court. In this case the Court said: 

“Inferences as distinguished from disclosures, especially 
when drawn in the light of after events, cannot be accepted 
as a basis of anticipation. A patent relied upon as an an¬ 
ticipation must itself speak. Its specification must give in 
substance the same knowledge and the same directions as 
the specification of the patent in suit. It is not enough to 
prove that a method or apparatus described in an earlier 
specification can be made to produce this or that result. A 
singularly sensible test of the rule of anticipation is ^iven 
in British Thomson Houston Co. v. ^Metropolitan Vjekers 
Elec. Co., 45 R. P. C. 22 by asking the question—‘Would 
a man who was grappling with the problem solved 

14 by the patent attacked, and having no knowledge of 
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that patent if he had had the alleged anticipation in his 
hand have said; ‘That gives me what I wish?’ ” 

The last case which I wish to read at this time is Butler 
V. Burch Plow Co., 23 Fed. (2d) 15, 24 C. C. A. 9th. 

In this case the Court said, the Circuit Court of Appeals. 

“The Circuit Court of Appeals for the 2nd circuit has 
said tliat the principal question in cases of this character is: 

‘‘ ‘Has the patentee added anything of value to the sum 
of human knowledge? Has he made tlie world's work 
easier, cheaper and safer ? Would the return to the prior 
art be a retrogression? When tlie court has answered this 
question, or these questions, in the affirmative, the effort 
sliould be to give the inventoi- the just reward of the con¬ 
tribution lie has made. The effort should increase in pro- 
])ortion as the contribution is valuable. AVhen the court 
has to deal with a device wJiich has achieved undis])uted 
success and accomplished a result never before attained 
which is new, useful, and in large demand, it is generally 
safe to conclude that the man who make it is an inventor. 

15 “Tlie keynote of all decisions is the extent of the 
benefit conferred upon mankind. Where the court 
has determined that this benefit is valuable and extensive, 
it will, we think, be difficult to find a well-considered case 
where the jiatent has been overthrown on the ground of 
non-patentability.” 

The ('ourt: What do you claim for this bed? 

Mr. Foley: How is that? 

The Court: What do you claim for this bed ? 

Mr. Foley: The advantages? 

The Court: How? 

Mr. Foley: This bed is intended. Your Honor, for use 
in homes where the bedrooms are small, where the people 
have inadequate storage facilities. That unfortunate con¬ 
dition exists in the majority of American homes. Some 
people are fortunate enough to live in apartments and 
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houses that have large bedrooms and they have large 
closets, and within the area of a bedroom where they want 
to keep their clothing, they have plenty of room for stolrage 
cabinets such as chests, chiffioncres, dressers, and the like, 
necessary cedar chest, and all those things, but the majority 
of the American people are not so fortunately situatedJ 

Mr. Goldstein’s invention is not intended to ease! the 
hardships of the rich and the millionaire. It is to hel|l the 
great majority of the people who need this help. ! 

I don’t want to testify for him, but he has been in| the 
furniture business a great many years, about thirty 

16 years and he has heard this need expressed by the 

people all these years and he has been able to pro¬ 
vide in this bed, which is of standard dimensions and wiliich 
occupies no more floor space than a standard bed, enough 
storage space here. Your Honor, so that the cubic capacity 
is equal to that of the average size dresser. ! 

It happens that this bed here is one of our steel mo(jlela. 
In many homes they buy steel beds. Where the incoipe is 
small and the families are large, something rugged like this 
is a pretty good investment, and one of the first things the 
bed manufacturer decided to make was a lot of steel beds, 
as he could secure the steel which would manufacture them. 

These four drawers we have measured. We have placed 
that before the Patent Office. We have here a capacity of 
about 8.31 cubic feet, which is greater than the cubic capac¬ 
ity of the average size drawer, sir, and is about 7/100 6f a 
cubic foot smaller than in the largest size dresser thatj we 
know of that is on the market. Within an area of the sr|nall 
bedi‘Oom, and small bedrooms are l)edrooms eight feet wjide, 
ten feet long, eleven feet long, twelve feet long, maybe bine 
feet wide, within this area, without occupying any niore 
floor space, we have a bed of standard comfort and jthe 
equivalent of a full-size dresser for storing blankets, 

17 underwear, shirts, socks, anything that people want 
to store, and this bed is of standard comfort. That 

is the surprising thing. 
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When Mr. Goldstein asked me to come out and look at 
the sample before we filed the patent application, I wouldn’t 
believe it was comfortable until I got on it and tried it, 
and I was amazed to discover I couldn’t feel that cabinet 
under niv feet. 

That is where he placed the cabinet, because he discov¬ 
ered, took note of the fact that our feet don’t weigh so 
much, that the big weight the mattress had to take is the 
trunk of our bodies. 

That, Your Honor, covers as much as 1 wish to say on 
the oi)ening statement. 

Tlie Court: Mr. Schimmel? 

Mr. Schimmel: The issue here is relatively simple, as 
you can see from the exhibit, the device is fairly simple. 
It constitutes a chest occupying the footboard of the bed, 
the coil springs to support the mattress, the mattress being 
tlie usual size full length mattress. 

Unfortunately, the Patent Office has shown that the prior 
art has essentially anticipated the invention here. I say 
essentially it does, an Austrian patent, which Is A in the 
folder. If you will note the drawing in that Austrian pat¬ 
ent, the first ])atent in tlie folder, tlie photostat 46044 shows 
a bed in which there are compartments for storage 
IS ])Ui-poses at both the head and foot of the bed, and 
the patentee says either one or both can be used, 
depending on the amount of storage space you need. 

In the sjiace between the two chests that it shows he says 
he puts in a shortened matratze, the German word niat- 
ratze. 

In Germany, in Europe generally, their word mattress 
does not connote the same thing that we think of mattress 
here, and the Board of Appeals says their interpretation of 
that word is that there is a spring in that space correspond¬ 
ing to the shortened spring used in the plaintiff’s bed liere. 

Now, the only thing which the drawing does not show is 
a i)ad over the spring. 
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The contention of the Office is that it is wholly unreason¬ 
able to expect a person to slee]) in a bed with his head ion a 
wooden chest and his feet on a wooden chest. Obviously 
there is some padding used. | 

So that it is completely uninventive to i)ut a pad oh the 
s])i’ing that occupies the center portion of the bed. | 
That is essentially the issue ])resented by this casje, is 
thei-e invention in that conee])t in view of this disclosule. 
Tlie Court: Will you have your plaintiff sworn? 1 


Whereupon Meyer Goldstein the ])laintiff, ha^’ini> 
been first duly sworn, testified as follows: j 


Direct Examination 


Bv Mr. Folev: i 

* * I 

Q. State your name and address, please. A. My nlame 
is i\Ieyer Goldstein. My address is 900 West Roosevelt 
Road, Chicago, Illinois. | 

Q. Are you the ]\Ieyer Goldstein who filed Applici^tion 
Serial No. 525,035 on i\Iarcli 9, 1944A. I am. | 

Q. What is your occupation, Mr. Goldstein? A. 1 aiili in 
charue of buying and sales of a wholesale furniture and 
floor covering company. 

Q. What is the name of that comi)any? xV. Glablnan 
Brothers, Incorporated. j 

Q. What is the address? A. 900 West Roosevelt Rbad, 
Chicago, Illinois. ! 

Q. Chicago, Illinois? How long have you been emplpycd 
by that company? A. Better than thirty-one years. | 

Q. During tliat thirty-one year period what duties l^ave 
you ])ei’formed in that company? A. Well, I have jier- 
foi-med the duties of practically everything with that Com¬ 
pany, from sweeping the floor up, on up. ! 

20 Q. Among your present duties are what ? A In 
charge of buying and sales. 

Q. What kind of furniture does Glabman Brothers sell? 
A. Well, a variety of furniture, practically everything jhat 
is made in furniture. 


I 
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Q. Household furniture? A. Household furniture. 

Q. Is Glabnian Bi'others a retail store? A. No. 

Q. AVhat is it? A. Strictly wholesale, wholesale dis¬ 
tributors. 

Q. In connection with your duties as purchaser of house¬ 
hold furniture what contacts do you make with manufac¬ 
turers in order to ascertain wliat they make? A. Well, I 
attend all the major markets, furniture markets during the 
year, and also make freipient tri])s to their factories. 

Q. Do you examine their catalogues ? A. I certainly do. 

Q. Have you been doing- this over any length of time? A. 
For about twentv-five vears. 

Q. Would you say you are familiar with tlie bedroom 
furniture that the manufacturers in the United States have 
offered to tlie American mai-ket? A. I am, 

21 Q. In the operation of Glabman Brothers’ busi¬ 
ness, do you ever have any contact with retail cus¬ 
tomers? A. Yes; we maintain a sliowroom for the benefit 
of our dealers who are not in a ])Osition to carry everything 
in the furniture line or the needed variety of different items 
like bedroom suites, or dining room suites, and they have 
the privilege of bringing the customers to our showroom, 

Q. The retail dealers hring customers into your whole¬ 
sale sliowroom ? A. That is right. 

Q. And you show them the furniture which you have in 
your showrooms? A. Yes. 

O. Have vou over the course of vears assisted these re- 

V « •> 

tail dealers in the display of this furniture? A. Yes, I have. 
During the period I have come in contact with thousands 
of customers who are in need of household furniture, and 
when they were in need of bedi-oom furniture a number of 
those customers have stated their need for extra drawer 
space in their bedroom. Some of these bedrooms are small, 
some are large and some are medium size. 

Q. Were these statements you have just made things 
mentioned in your presence? A. Yes, they were. 
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22 Q. Were these mentioned by the customers them¬ 
selves? A. That is right. 

Q. Wliat connection do those statements have wjtli llie 
purpose it any, or v’hat connection if any does it haye with 
the purpose of your invention? A. Well, my invention fills 
tlie needs of many homes whereby they need that | added 
storage space and they don’t have the floor space jfor it. 
This bed gives them that extra storage s))ace withcjut the 
need of the additional floor space. 

(^. Is your invention when it is embodied in bedsj which 
sell on the market a bed of over-size or standard dimen¬ 
sions? A. This bed of mine is of standard dimensions. 

Q. And it occupies the same floor .space an ordinary bed 
does that has no drawers in it at all? A. That is riglit. 

Q. Is this bod made only in the double bed form or do 
you make it in twin beds? A. No, it is made in twd size'^, 
full size, 54 inches in width and also made in a twin size, 
whicli is thiidy-nine inches wide. 

Q. Those twin beds also have cabinets built intd them 
similar to the sample we see hei-e ? A. Yes, theK’ do. 

23 ?\rr. Foley: Your Honor, I would like to hand up a 
certified copy of the file history. 

The (’ourt: That may be marked. j 

Ml-. Foley: As Plaintiff’s Exhibit 1, if the Court |)lease. 

The Court: Yes. It may be received. i 

I 

(Plaintiff’s Exhibit No. 1 was marked for identification 
and received in evidence.) 

By Mr. Foley: 

Q. Will you explain, Mr. Goldstein, in what mann|‘r this 
bed differs from the ordinary bed which is provided with no 
drawer space? 

T think at this time I would like this sample whieli is in 
the courtroom marked for identification as Plaintiff’s Ex¬ 
hibit 2. i 

First, I will ask you this: I 
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Is the bed which is here in the courtroom made in ac¬ 
cordance with your i)atent application? A. Yes, it is. 

Tlie (’ourt: It may be marked and it will be received. 

(Plaintiff's Exhibit Xo. 2 was marked for identification 
and received in evidence.) 

24 By Mr. Foley: 

Q. Will you explain to the Court by pointing to the struc¬ 
ture of the bed in just what respect it differs from the 
ordinary bed and how it embodies your invention? 

You may stc]) down off the stand for that purpose. A. 
As I said before, the bed is a strictly standard size bed, 
does not take up any more room than the standard size 
bed. In the foot of the bed we have this cabinet which can 
be used for utility or any other purpose which people may 
want to use it for. 

Q. Storage of what kind of clothing, for example? A. 
For storage of shirts, ties, socks, underwear, anything that 
the i)erson might wear, and blankets, sheets, pillow cases. 

Q. Xow, the bed which is commonly sold today differs 
in spring arrangement in what respects from the bed which 
we have here before us and which is marked Plaintiff’s Ex¬ 
hibit 2? A. The spring arrangement on a standard size 
bed is about the same length as the mattress and the spring 
arrangement on this is shorter. They are behind the cab¬ 
inet. 

^fr. Foley: Can Your Honor see that shortness? 

The Court: Yes, I can see it. 

Bv ^Ir. Folev: 

« •> 

Q. Xow, in the model here, will you explain for the record 
how this spiral coil s])ring is connected to the re- 

25 mainder of the bed? A. Well, the coil spring has a 
rail on each side. 

Q. Will you point out to the Court on this side what you 
mean by the rail? A. The rail which is the rail here on each 
side, and this rail is attached to one end of the cabinet 


23 


which we put iu and the other end to the head end of the 
bed. ! 

Q. Is this attachment here a removable attachmeni? A. 
Yes. 1 

Q. Is that different or similar to the attachmentsj; that 
are commonly used in beds? A. It is the same as jbeing 
used today. j 

Q. Can this readily be put together in a few minutes like 
an ordinary bed? A. Just as easily as the standar4 bed, 
an ordinary bed. ! 

Q. Mr. Goldstein, have you ever measured the dimen¬ 
sions of these drawers in this sample bed? A. Yes. I 
Q. To determine their given contents? A. Yes, I )iavc. 
Q. You heard my statement to the Court to the effect that 
tlie cubic caiiacity of tliese four drawers is about 8.31 ?j Did 
vou hear that statement? A. Yes. i 

26 Q. Is that correct? A. That is right. 

Q. Do you have in your hand a memorandum i A. 
Of the size, yes. 1 

Q. What does that memorandum show? A. It shows that 
this bed has the capacity of 8.31. 

Q. That shows tlie dimension ? A. That is right. j 
Q. From which you computed the capacity? A. Tlnjit is 
right. I 

Q. When these customers were at your store with! the 
dealers and we will say concerned only with the purchase 
of bedroom furniture, did you learn, and if you did legrn, 
how did you learn of the sizes these bedrooms were that 
they were trying to furnish? A. AVell, I learned it from 
my experience during the years. First I delivered fuhii- 
ture personally into the homes, into hundreds of homes, in 
fact I think I can safely say thou.sands of homes tlujt I 
delivered furniture to personally, and then with my (|on- 
tacts in our sliow i-oom these customers that usually want 
something else besides furniture for their bedroom, might 
want a rug, might want a piece of linoleum and when tjiey 
do thev bring in the dimensions of these rooms. i 


I 
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27 Q. When they were buying floor coverings you 
would then know the dimensions of the rooms cer¬ 
tainly:' A. That is right. 

Q. And for the Court's information, what do you con¬ 
sider small bedrooms, particularly where this invention is 
needed? A. The room about eight by nine or eight by ten 
feet. 

Q. Would you say any larger sizes than that, also? A. 
Yes. Yes, even a larger size, because you take in a larger 
size room, which will customarily hold a three piece suit, 
which is considered a dresser, a full size bed, and a chest 
of drawers, I am s])eaking now of Chicago, because I am 
familiar with it, a woman when she buys that bedroom suit, 
every woman likes to have a dressing table in her home. 

Q. By dressing table do you mean vanity table ? A. That 
is right, something they can sit down at and make up them¬ 
selves, you know, and the husband would also like to give 
it to her, because they also like to have their wives look 
beautiful, you know, and those ])eople, where they can only 
get three i)ieces in a room, they could have that table, so 
this bed would serve their ])ur])ose, they would be able to 
buy this bed with the chest of di'awers and the vanity table, 
and have just as much utility space or drawer sp^ace as if 
they would buy a dresser, bed and chest. 

28 Q. While this patent application was pending in 
the Patent Office, did you have a sample made and 

])ut on display anywhere? A. Yes, I did. 

Q. And how did it resemble this one which we have in 
the court room? A. It was on the same order as this bed 
liere. 

Q. Same dimensions? A. Yes, the same dimensions. 

Q. Was that seen by customers who came into your 
store ? A. That was seen by hundreds of customers. I put 
it on display, and to get the reaction of these customers, 
and almost invariably they were favorable reactions. Of 
course everv one of them didn't need it, but those that 
needed it were anxious even to buy it right then and there. 




25 


but not being on the market, naturally we couldn’t |supply 
them. I 

Q. That sample was not for saleA. That is rig^t. 

Q. Did any of those people ever express any doublj about 
the bed being comfoi-table ? A. Yes, they did, aiK| when 
tliey did, I told them to try it, and if it was a lady 1| would 
walk away and give them a few minutes. Theyj would 

29 try out the bed and when I came back they weK* sur¬ 
prised at the comfort of the bed. j 

Q. What do you mean try out the bed, lie on it ? L\. Lie 
on it. 

Q. Did any of them ever tell you the bed was uncomfort¬ 
able? A. No. 

Q. T think the Court would be interested to know whether 
or not when one lies on tliis bed, if he is conscious iof tlie 
fact that the mattress at the foot end of tlie bed is licit su|)- 
l)orted by tlie spring? Will you tell the Court about! that? 
A. Well, when lying in the bed, the foot of this beq^ does 
not sink in the same as the body and therefore youl don't 
need the same amount of spring at the foot of the beci. 

Q. Did you ever sleep in a bed made in accordance with 
Plaintiff’s Exhibit 2? A. I slept in that bed for abo^t six 
months. j 

Q. Did you have that at your home ? A. I did. 

Q. And in that time could yon feel the presence of the 
cabinet under your feet? A. I didn’t feel any difference 
during that length of time, 

30 Q. Before this invention, ^Ir. Goldstein, havli you 

ever looked at any collection of patents on thisi sub¬ 
ject matter? A. No, not before. | 

Q. After yon consulted me, did you see any patentsl? A. 
I did. ' *1 

Q. Did I make a search for you before we filed thd pat¬ 
ent? A. Yes. ! 

Q. Did you ever see the Austrian patent which thel Pat¬ 
ent Office has cited against this patent application before 
vou made vour invention? A. No, I didn’t. i 
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Q. You have seen it since then? A. I have. 

Mr. Foley: I would like to otfer in evidence at this time, 
Your Honor, a book of United States patents, all of which 
relate to the subject matter of this invention, and all of 
which are dated prior to Mr. Goldstein’s invention, and 
which I would like to have identified as Plaintiff’s Exhibit 
3. I will hand to Mr. Goldstein an index of these patents. 

1 wonder if the Court would care to look at each of these 
natents as Mr. Goldstein mentions them ? 

(PlaintitT’s Exhibit Xo. 3 was received in evidence.) 

31 By Mr. Foley: 

Q. The first patent on the list, Mr. Goldstein, is the Burr 
l)atent, 94,560. The year of issue is 1S69. The inventor is 
Burr. What does that United States patent show? A. Do 
you want me to answer that? 

Q. Yes. Just call the Court's attention to what it shows 
as just ])ertinent to this invention. A. That shows a cabinet 
built at the foot end of the bed, or a full-size bed with a 
full size cabinet. 

Q. Is that cabinet si)ace added on to the length of the 
bed? A. It is. It is added on to the length. 

Mr. Folev: Has the Court finished lookimj; at that bed? 

By Mr. Foley: 

Q. Turn to the next patent, 152,.357, issued in 1874. The 
jmtentee was Julia B. French. State to the Court just what 
])ertinent matter this patent shows. A. In the use of that 
l)ed they use a full size spring with a full size mattress and 
the drawer is underneath the s])iang. 

Q. What other significant showing is made in that pat¬ 
ent ? Is that the ])atent that shows the coil springs ? A. 
That is right. 

Q. And that patent is dated in 1874, indicating that 
coil springs were known in the American art at that 
time. 
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32 Turn now to the next patent, 164,290, issued in 
1875, to the same Julia French. 

State very briefly what showing is made in that patent. 
The Witness: I believe I will have to look at that. Your 
Honor. 

The Court: Yes. 

The Witness: Tliat bed is similar to the previous! one. 

By Mr. Foley: | 

Q. What is of interest that is shown in there? .k* The 

cabinet drawers or the cabinet are underneath the spring. 

Q. Underneath the spring? All right. The next j^atent, 

390,008, issued in 1888. Barley is the inventor. Yoju have 

looked over these patents before, haven’t you? A. Y’ps, sir. 

I have. j 

Q. Wliat does that show, in general? A. I haveiji’t got 

that information here again, Mr. Foley. | 

Q. Does it show drawers—you have been through all 

these patents. Does it show drawers underneatih the 

si)ring? A. Tliat is right, but this is at the foot of t^ie bed 

instead of the side of the bed. 

Q. That won’t make any difference, whether or not the 

drawers are under the springs is all we wish. i 

'' 1 

To call the Court’s attention to the next patent, 

33 579,425, issued in 1897. Collins is the patenteg. Do 
you remember whether that shows drawers and 

where they are located? A. Tliat, again, shows drjawers 
underneath the spring. , 

i 

Mr. Folev: 1 mav sav for the (Court’s informatioh, the 
five patents which we have now discussed issued pigor to 
the date of the issue of the foreign patent which the ijatent 
Office relies upon. All the other patents came afteij’ this 
foreign patent. 

The next one, 1053640, issued in 1913. The foreigii patent 
is a 1910 patent. Phillips is the patentee. j 

Docs that show drawers, and where are they located? 

The Witness: The drawers are located beneath the! bed- 

i 

springs. 
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Bv ^Ir. Folev: 

Q. The next patent is 1105203, issued in 1914, and the 
patentee is La Vanway. Does that show drawers, and 
where are they located? A. Again underneath the bed- 
springs. 

Q. The next patent is 1177390, issued in 1916. The pat¬ 
entee is Daniel. Does that show drawers, and where are 
they located? A. Underneath the bedspring. 

Q. The next one is 121S396, issued in 1917. The inven¬ 
tor is Groff. Does that show drawers, and where are 

34 they located? A. Underneath the bedspring. 

Q. The next patent is 1250946, issued in 1917, and 
tile patentee is Belden. Does that show drawers and where 
are they located? A. Underneath the bedspring. 

Q. The next ])atent is 1289897, issued in 1918. The pat¬ 
entee is Phillips. Does that show drawers? A. It does, 
again underneath the bedspring. 

Q. The next patent is 1291794, issued in 1919. The pat¬ 
entee is Droste. Does that show drawers and where are 
they located? A. Underneath the bedspring. 

Q. The next patent is 1297144, issued in 1919. The pat¬ 
entee is Giordano. Does that show drawers and where are 
they located ? A. Underneath the bedspring. 

Q. The next patent is 1334397, issued in 1920. The pat¬ 
entee is Phillips. What does that show in respect to 
drawers ? A. Underneath the bedspring. 

Q. It shows drawers under the bedspring, is that correct? 
A. That is right. 

Q. And the next patent is 1338741, issued in 1920 

35 to Lipschitz. Does that .show drawers and where are 
they located? A. Underneath the bed.spring. 

Q. The next patent is 1357951, issued in 1920. The pat¬ 
entee is Ganienisch. Does that .show drawers and where 
are they located? A. Located under the bedspring. 

Q. The next patent is 1466599, issued in 1923, and the 
patentee is Purdon. Does that show drawers and where 
are they located. A. Underneath the bedspring. 
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jVrr. Foley: Your Honor, are these drawings in [every 
case clear to you? 

The Court: Oh, yes. 

Mr. Foley: They are all clear? 

The Court: I can see. i 

I 

BvMr. Folev: i 

\ 

Q. The next patent is 148()Sr)3, issued in 1924 to Diamond. 
Does that show drawers, and where are they located? A. 
Underneath the bedspring. 1 

Mr. P''oley: Incidentally, Your Honor, this patent, the 
Diamond patent, was the only United States patent which 
the Patent Office cited. I am not criticizing them forj that. 

The citation of these others would have been cuijnula- 
80 tive, showing the state of the art, and as you can see, 

the Diamond i)atcnt is different from applicantl’s in¬ 
vention. 1 

I 

By Mr. Foley: j 

Q. The next patent is 1815610, issued in 1931, and the 
patentee is Feldman. ^Mr. Goldstein, does that i?how 
drawers, and where are they located. A. Yes, and they are 
located underneath the bedspring. I 

Q. Looking to the next patent, 186695.3, the patent was 
issued in 1932, and the patentee is Stephens, does that pat¬ 
ent show drawers and where are they located? A. Urider- 
neath the bedspring. j 

Q. In all of the patents that you have discussed thus'far, 
Mr. Goldstein, you have referred to drawers down uhder 
the bedsprings. Do those bedsprings extend the I full 
length of the bed? A. Yes, they do. i 

Q. In any case, do any of those patents show shortened 
bedsprings? A. No. | 

Q. As you have in this invention. Now, the last parent, 
2290615, 1942, is issued to Firestone, of the Firestone 'jTire 
and Rubber Company. Does that patent show drawjers, 
and where are they located? A. Underneath the bedspring. 
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37 Q. In this patent, do you recall, without looking 
at the patent, Mr. Goldstein, what sort of a covering 
Mr. Firestone showed on his bed? A. No, I don’t. May 
I look at it. Your Honor. 

Mr. Foley: Ask the Court to let you look at that for a 
moment. 

The Court: Yes. 

The Witness: What do you mean by covering? 

By Mr. Foley: 

Q. The top surface, what is that? I am calling your at¬ 
tention to Figure 1 of the Firestone patent. A. Figure 1? 

Q. Figure 1. Do you recognize what that sort of a mat¬ 
tress is there? A. Innerspring mattress. 

Mr. Foley: No. Well, I would like to state for the record 
Mr. Goldstein apparently is a little confused. ]\rr. Fire¬ 
stone, of course is the one who interprets his patent and 
he shows a mattress here which is designated 32, and in 
which specification he says the following with reference to 
that item. He says, and I quote: 

“The bed is completed by a mattress 32, preferably made 
from porous rubber, as shown.” 

I think it is apparent Mr. Firestone would prefer that. 

What is of interest to us principally is that these 
3S drawers in 194-2 are located under the bed. 

Your Honor, you have the copy of the Utner and 
Mayer patent, do you? 

The Court: Yes. 

Mr. Foley: I have here photostats of those tw’o patents. 
What is my next exhibit number? 

The Deputy Clerk: No. 4. 

Mr. Foley: I would like those patent copies which were 
furnished to us, by Mr. Schimmel, I would like these two 
copies in for the record, and identify the Mayer patent, 
46044, and there is an Austrian patent issued in 1910. I 
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would like to have that marked as Plaintiff's Exhibit 5 and 
attached to it. 

The Deputy Clerk: 4. 

Mr. Foley: Pardon me. Plaintiff’s Exhibit 4, a|id at¬ 
tached to it the Utner patent 134475, also issued iii Aus¬ 
tria, but issued twenty-three years later, in 1933. That 
also is cited by the Patent Office. Would you mark these 
Exhibits 4 and of 

I would like to hand that to the Court. | 

(Plaintiff’s Exhibits Nos. 4 and 5 were marked for| iden¬ 
tification) 

Mr. Foley: I would like to offer in evidence if I haven’t 
done so formally Exhibits 4 and 5, and also offer in evi¬ 
dence as Plaintiff’s Exhibit 6 a sworn translation 
39 of the IMayer patent. 

The Court: Yes. Let me have it. 

(Plaintiff’s Exhibits 4 and 5 were received in evidence; 
Plaintiff’s Exhibit G was marked for identilication ajid re¬ 
ceived in evidence) 

By Mr. Foley: 

Q. Mr. Goldstein, I will hand you a copy of this I^Iayer 
patent, which is the principal patent relied on by the I’atent 
Office. You have seen the translation of that patent. Just 
point out in a few words, if you will, how it differs from 
your invention. A. Well, first, let me say this. If jsome- 
one was to lay this on my desk and I was to look at |t, the 
first thing 1 would think of is that the spring and the 
mattress would be installed on top of the cabinet of cab¬ 
inets as thev mav be here. 

The Court: Is that what it shows f | 

The Witness: No. 

The Court: Is that what the inventor says? 

The Witness: No, he doesn’t. I wanted to explain that, 
Your Honor. 

The Court: Don’t tell what he— 
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The Witness: After having it interpreted. I can’t read 
German. All I can read is English. 

40 He mentions here that he puts a mattress in that 
slot and when you put a mattress in there and you lie 

on it, although the body might be comfortable, the legs 
wouldn't be too comfortable. In other words, vour leers 
would be on top of a box, which would be uncomfortable, 
which the American people wouldn’t be used to using. 

By Mr. Foley: 

Q. .Mr. Goldstein, your application, as the record shows, 
was tiled in March, 1944, and you wouldn’t remember this 
date, but the record of the patent application which the 
Gourt has shows that the Board of Appeals handed down 
a decision .March 26, 1947. Piior to that time had vou 
})laced your invention on the market? A. Repeat that, 
])lease. 

Q. Prior to the time the Board of Appeals handed down 
their decision in March, 1947, had you placed your inven¬ 
tion on the market’ A. Xo, I didn’t. 

Q. Have you done so since? A. Yes. 

Q. Prior to tliis decision of the Board of Appeals, why 
had you not ])laced it on the market, just briefly? A. I 
showed this patent of mine to several manufacturers. 

Q. You mean you showed the jjatent or the inven- 

41 tionl’ A. The invention, rather, pardon me. They 
have expressed a willingness to make it if I would 

get the patent, because they didn’t feel— 

Q. (Interposing) Just a moment. .May I interrupt? Who 
did you show this invention to? A. To different manu¬ 
facturers. 

Q. Manufacturers of what? A. Of bedroom furniture. 
Q. All right. And go ahead, then. A. And they ex¬ 
pressed their willingness to make it, but didn’t feel as 
though they should i)ioneer and put in the money if a 
patent wouldn't be issued, and then when the—Mr. Folev, 
was that the last refusal, the Board? 
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Q- That is right. The Patent Office Board of AJ^peals 
rejected your application in March, 1947. Let me aj^k you 
a question. 

The Court: Let me ask him, one, too. Did you puj: it on 
the market prior to bringing this suit or afterwards^. 

The AVitness: I just don’t remember the date.I Mr. 
Foley, do you have a record of those dates? I 

Mr. Foley: The record. Your Honor, of the filing pf the 
suit indicated it was filed on September 22, 1947. Did you 
enter into a contract with anyone to manufacture tlje bed 
before that time? j 

42 The AVitness: You have the contract witp the 
date there. Air. Foley. I just don’t remember the 

date. 

Air. Foley: A"our Honor, I have here two license Agree¬ 
ments which were entered into between Air. Goldsteih and 
the manufacturer of this bed, and I would like to otter in 
evidence as Plaintiff’s E.xhibit 7 a copy of the dociiment 
entitled Exclusive License Agreement (Aletallic). | 

(Plaintiff’s Exhibit No. 7 was marked for identification 
and received in evidence.) j 

Air. Foley: Air. Schiminel for the Patent Office hasjbeen 
kind enough to agree to my statement that this is a| pho¬ 
tostatic copy of the license agreement. j 

By Air. Foley: j 

Q. Is this the license agreement. Air. Goldstein, jyour 

first license agreement which you executed? A. Thjat is 
right. I 

Q. AAliat date appears on it? A. August 26, 1947. 

Q. AAlio is the licensee? A. Licensee, Aleyer Gold¬ 
stein— 

Q. (Interposing) AVho is the licensee, the manufaciurer 
of the bed? A. Superior Sleeprite Corporation. I 

Air. Foley: A"our Honor, this is the one tha|t is 
marked. I 
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43 By Mr. Foley: 

Q. That agreement, as you have said, is dated August 
26, 1947. Tell the Court, i\[r. Goldstein, whether or not 
subsequent to the refusal by the Patent Office Board of 
Appeals I adv'ised you to have this patent manufactured. 
A. You advised me to have this bed manufactured first to 
see wliether it would have the acceptance of the public. 

Q. I didn’t get that. A. To see if it would have the 
accei)tanee of the public. 

Q. Xow, tell the Court when it was, and this will answer 
his (luestion sj)ecifically, which hasn’t yet been answered, 
when did this bed actually get on the market ? A. In Jan¬ 
uary, 1948. 

Q. What was the cause of the interval of the delay be¬ 
tween August of 1947 and January, 1948, if you know? 
A. Well, you see, l)eing in the manufacturing business, 
sometimes it takes a little time to get designs together and 
patterns together before you can start manufacturing, and 
that is what hai)penod in this case. 

Q. Was this bed, which you say went on the market in 
Januai-y, 1947, made by your licensee, the Superior Sleep- 
rite Corporation? A. 1948. 

44 Q. 1948. Pardon me. Was it made by the 
Superior Sleeprite Corporation? A. Repeat that, 

please. 

Q. Was this bed which went on the market in January, 
1948 manufactured by your licensee? A. That is right. 

Q. Was that bed which went on the market at that time 
made of steel or wood ? A. Steel. 

(^. Did you subsequently to the signing of this first con¬ 
tract enter into another license agreement? A. Yes. 

Q. And state what is the difference between the first 
and the second license agreements? A. One is non-metal- 
lie and the other is metallic. 

Q. T hand you this agreement here which has a title of 
E.xclusive License Agreement (Non-Metallic). Is that the 
second license agreement? A. That is right. 
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Mr. Foley: Which you have in hand. Mr. Schitnmel, 
may I offer the photostatic copy of that in evidence and 
have it marked as Plaintiff’s Exhibit 8? 

I offer that, Plaintiff’s Exhibit 8 in evidence. 

(Plaintiff’s Exhibit No. 8 was marked for identificfation 
and received.) 

45 By Mr. Foley: 

Q. In designating this as non-metallic, what do you mean 
l)rimarily by that? A. AVood. j 

Q. A bed made of wood? AVhen did the wood bjjd go 
on the market I A. It takes a little longer to get a w|)oden 
bed started, and I think you liave a recoi'd there of when 
the first beds were sold. I don’t know the exact datej 

Q. I think perhaps we better state into the record the 
date of the license agreement on the non-metallic. Look 
at tliat and cite that date here. A. February 15, 1948. 

Q. And this agreement was signed after the steel bed 
was ali-eady on tlie market? A. That is right. 

Q. Both of these agreements are, as they show on their 
faces, exclusive agreements? A. That is right. 

Q. In favor of tlie licensee. Is that necessarily the type 
of agreement which you would like to have executed if 
you had obtained your ])atent earlier? A. No, it ii| not. 
If I had obtained a patent earlier I would want a imore 
favorable contract, and as it was being refusjed, I 

46 had to take the next best thing, which I did hele. 

Q. dust state very briefly for the record what 
i-oyalty is designated as payable to you in the metallic 
or first license agreement. A. The first 2,000 units, $1.00 
each. The next 2,000 units, 50 cents each, and after tjiat— 

Q. (Interposing) That is up to and including 5,(^0 is 
that right? A. Let me staid that again. The first 2,000 
units, $1.00 each. 50 cents each for each unit above !?,000, 
up to 5,000 units, and 25 cents per unit thereafter, each 
year. 


I 

i 
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Q. Will you read from Paragi’apli 2 of the metallic li¬ 
cense agreement? A. Yes. 

Q. Xon-metallic license agreement. A. Yes. 

Q. ^fr. Goldstein, I hand you a photostat. There are 
two sheets, of the material, and 1 ask you to identify it. 
What is the fii’st sheet, the toj) sheet. A. The first sheet 
is a letter dated Xovember 5 from the Superior— 

Q. (Interposing) What year. A. Sleepritc Corporation. 
Q. What year, Xovember 5— A. 1948. 

47 Q. And who is the letter from? A. Superior 
Sleeprite Corporation. 

Q. Who is it addressed to- A. ^leyer Goldstein. 

Q. Is the address given on that letter your home address? 
A. That is my home address, 5424 Xorth Christiana Ave¬ 
nue, Chicago, Illinois. 

Q. Is this the original of the letter that you received? 
A. Yes. 

Q. What is the second .sheet? A. The second sheet is 
a statement of royalties for each quarter, first, second and 
third (piarters of 1948. 

Mr. Foley: I would like to have this letter and the state¬ 
ment introduced in evidence as one exhibit. Plaintiff’s Ex¬ 
hibit 9. I will put in the photostatic copy, if the Court 
jdease. 

(Plaintiff's Exhibit 9 was marked for identification and 
received in evidence.) 

Bv Mr. Folev: 

Q. I will ask you to just call the Court’s attention from 
this original copy to the total number of beds that were 
sold as indicated by this statement. A. In inetal 

48 there were a total of 7054 beds and in wood there 
were 887 beds. 

Q. And what is the total of all beds, both wood 
and metal, together- A. 7941 beds. 

Q. Sold since what date? A. Since January 1, 1948. 
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Q. And this period of your statement? A. (J^vers 
three-fourths, nine months. j 

Q. First three-quarters of the year. State, if you 'know, 
wliat was the retail selling 2 :)rice of the steel beds? A. The 
retail price of the steel bed that is being displayed! here, 
the bed and the spring, less the mattress, $59.95. T|hat is 
roughly $60.00. i 

Q. And were there any steel beds sold at a higher [n-ice? 
A. Yes, there were. There were four different rpodels, 
from $69.95 to 89.95. 

Q. State, if you know, what the retail selling pri^^es of 
the wooden beds were? A. The retail selling prices ^f the 
wooden beds are from $79.50 to 139.50. That is coijiplete 
with the spring, less the mattress. | 

Q. Give the Court a rough figure—I know you hav(^ com¬ 
puted this before—just a rough figure of the total |retail 
dollar volume of the sales of this bed in tin? first 
49 three-(iuarters of 1948. A. ’Well, I don’t knofvv the 
exact amount, but it would be over $500,000. ! 

Q. Over half a million dollars? A. That is right[ 
i\rr. Foley; T believe that for the record it would bb con¬ 
venient to offer a photograph of this bed. It may bej more 
convenient to look at. Does Your Honor contemplate re¬ 
ceiving briefs, or will you conclude that later? You some¬ 
times do in these cases. 

The Court; I don’t see why it would be helpful in this 
ease to take a brief. j 


Bv i^fr. Folev: 

*• 

Q. Is this a photograph of any bed you have madej? 
Yes. 


right 


A. 


Q. In accordance with your invention? A. Tljat is 


Mr. Foley; I would like to offer this photo-print as t’lain- 


tiff’s Exhibit 10. You already have that in the record. 
i^Ir. Schimmel; I have that in the record. I 



38 


Mr. Foley: Your Honor, that concludes the presentation 
of evidence on behalf of the i)laintiff. 

The Court: Mr. Schinnnel, will you have some cross- 
examination? 

50 l\Ir. Schinmiel: Just a little, Your Honor. 
Cross-examination 

By Mr. Schimmel: 

Q. Mr. Goldstein, did you say that the exhibit bed here 
is identical with the disclosure of your application? A. 
That is rig-ht. 

Q. In all details and respects? A. Yes. 

Q. I have here a coj^y—I will first say this: The spring 
of this bed is shown attached to the rail, isn’t that right? 
A. That is right. 

Q. Is that disclosed in your api)lication? Do you know’ 
is it shown on the drawing that way? A. This draw’ing 
shows a rail that is attached to the head and foot board. 
The Court: Wait a minute. Answ’er his question, please. 
The MTtness: Repeat that again? 

By Mr. Schimmel: 

Q. Is the spring show’n attached in that draw’ing? A. 
Xo. 

The Court: What is the answ’er? 

The Witness: X^o, Your Honor. 

By ^Ir. Schimmel: 

Q. So that there is a deviation to that extent? Is 

51 it a fact known to others as well as yourself that 
there is not the same amount of spring support 

necessary at the foot of the bed as there is in the middle 
or head of the bed? A. Repeat that, please. 

Q. Is it a fact know’n to others as w’ell as yourself that 
you don't need the same amount of spring support at the 
foot of the bed as you do in the center of the bed and the 
head of the bed? 


Mr. Foley: I object. I doubt very much that the wijtness 
is qualified to state what knowledge other people have. 
The Court: He may answer. 

Mr. Foley: With respect to that. | 

The Court: He may answer. | 

The Witness: I wouldn’t know unless that questioh was 
brought up to me by others. I 

By Mr. Schimmel: ! 

Q. You stated as part of your inventive concept the 
proposition that you discovered that you wouldn’t Ineed 
as much spring support in the foot of the bed as you do 
at the center or liead of the bed, didn’t you? A. That is 
right. ! 

Q. I have here a copy of the Austrian patent, and \|hich 
you say you are familiar with the translation of that pat¬ 
ent, the Mayer patent. I would like to call t^'our 
52 attention to the second page of that translationj and 
ask vou if vou can understand the language iii the 
last two sentences preceding the claim and read them, j^rob- 
ably would be the best thing to do, for the record, begin¬ 
ning with “because.” A. “because the mattress inserted 
between the compartments in the space between acts de¬ 
cisively for comfort.” 

Q. Does that mean anything to you with respect toj the 
])re\dous question. | 

Mr. Foley: T didn’t hear that question. i 

Mr. Schimmel: AVhat it meant to the witness with re¬ 
spect to the previous question. j 

The Witness: Well, I hoi)e this answers it. I wpuld 
have to test it out like I did my own before I would be jable 
to answer it. j 

Bv ^Ir. Schimmel: j 

i 

Q. You would say that gives the suggestion that all jyou 
need for comfort is a spring support in the middle^ or 
would you not? A. Not where there is a cabinet in jthe 
end, a hard cabinet in the end. j 
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Q. L<?t us look at the Austrian patent again for a 
moment. In the translation of this patent it is definitely 
stated, 1 believe, that the mattress is inserted between the 
two spaces, is that your understanding? A. That is 
right. 

o.‘> Q. And the patent as pi-eviously indicated states 
that tlie mattress at that point is decisive for com¬ 
fort ? A. Yes. 

Q. Isn't that essentially what you have in this bed here, 
that the center suppoid, spring support or mattress sup¬ 
port is decisive for comfort? A. I am afraid I would have 
to give that the same test that I gave mine. I slept on 
mine for better than six months. 

Q. So that anyone slee])ing on tlie l)ed or lying on the 
bed for five minutes couldn’t tell anything about what the 
comfort (quality is? A. They could on mine. 

Q. I thought you pi-eviously said it would take about a 
six months period. A. I am talking about that Austrian 
one. 

Q. Five minutes would be sufficient on your bed to de¬ 
termine whether it was decisive for comfort ? A. 'Well, I 
think that would be enough. 

Q. I gather from your testimony that you are not famil¬ 
iar with the German language? A. That is right. 

Mr. Schimmel: I have here, which I will introduce in 
evidence. Your Honor, at the time our evidence will be 
submitted, copies of two German patents, the one of 
04 which is 329378. I would like to show these to the 
witness and ask him if he can determine from the 
drawing what this shows. 

The Witness: It shows coils. 

The (Murt: A little louder, please. 

The Witness: Coils. 

By ^fr. Schimmel: 

Q. German patent 282,202, what do we have illusti-ated 
in this patent? A. Here, you mean? 
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Q. The whole general Figures 1, 2 and 3. A. A^ain I 
see coils which probably indicate a spring. j 

Q. Coils indicating a spring. I call your attentibn in 
the first patent, 282,329, rather, to the fact that in Column 
2, Page 1 of that })ateiit, the German word ^latratze is] used 
and that is exactly the same word that is used in the Aus¬ 
trian Mayer patent, is that correct? A. I am afrjtiid 1 
can’t read it. j 

The Court: I can’t hear. 1 

The Witness: T am afraid I can’t read it. I am n(l)t fa¬ 
miliar with German, Your Honor. j 

Bv iMi*. Schimmel: ! 

i 

Q. You see the second word in the first line of the sclcond 
column ? A. Yes. 1 

35 Q. (^an you spell that? A. M-a-t-r-a-t-z-e. j 

Q. In the Mayer patent, in Line 5, we havj* the 
word also. Would you mind spelling that out?| A. 
M-a-t-r-a-t-z-e. j 

Q. And the word matratze, that word has been tj’ans- 
lated by the swoiai translator as mattress, according tb the 
Plaintiff’s exhibit. The German patent shows a spjring, 
what you would consider to be a spring, coil? A. That is 
right. I 

Mr. Schimmel: T think that is all. i 

I 

Bcdircct Examination j 

Bv Mr. Folev: 

Q. Mr. Goldstein, ^Ir. Schimmel called your attention 
to the two diffei-ent manners of mounting this spiral bed- 
spring on this bed, and he pointed out to you that tiiese 
springs here are shown as attached to a rail and the j rail 
is visible here, and that rail was attached to this caljinet 
at this end and to the head of the bed at that end. 

Xow, I want to show you this patent drawing. I asked 
you this question. Ts that bed constructed exactly as you 
have shown it in your patent application? I show you jthis 
patent drawing— j 
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Your Honor has a copy there, of Mr. Goldstein’s patent 
application ? Right there. Oh, yes, you have the 
o6 exhibit. 

The Court: I have it. 

Bv ^fr. Folev: 

Q. And in your s])ecification there is 710 dispute about 
this. 

The Court: A little loudei', please. 

Bv Mr. Folev: 

Q. Thei'e is a spii’al s])ring in here. Are the spii’al 
springs shown in your patent drawing? 1 mean are they 
visible in the drawing? A. No. 

Q. Tliat is the coils themselves. A. No. 

Q. Ts the frame on which they are mounted shown? 
A. Yes. 

Q. AVhat in genei’al is that type of unit which is identified 
by youi‘ I'eference No. 12 and which is beneath the mattress 
11? What is that? A. Spring. 

The Court: I can’t heai-. 

The Witness : A spring. 

By Mr. Foley: 

Q. Do you have some other term foi* that whei’e it is 
covei'ed, in the ti'ade? A. Box spring. 

57 Q. Box spring? And is a box spring and a s])ii-al 

coil spring the same, it has a covering on it ? A. That 
is light. 

Q. I want to call your attention to the specification on 
Page 1 of the specification, about the middle of tlie page. 
What does it say with refei’ence to coil springs, and you 
may read from this sjiecificadon. A. “In mentioning coil 
s])rings, T here i*efer to lai'ge springs spii-ally wound about 
vertical axes such as are commonly found in cov^ered box 
springs or uncovered springs of similar consti'uction.” 

Q. Is this a box spring that is on this bed or an un¬ 
covered spring? A. Uncovered. 
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Q. Read on from your specification. A. “Such springs 
are usually mounted on rigid steel frames or wood frabies.” 

Q. Is this open spring here mounted on a rigidj steel 
frame? A. Yes. 

Q. Is it of any particular importance in carrying out 
youi* invention and making the thing work right just how 
this spiring or spring assembly is connected with thd bed? 
Could you do it in more than one way? A. Yes, you 

58 can. This sjiring, here is a rail, the same ajs you 
would have a separate rail on a bed and this sjpring 

here has slats running across from one rail to another, 
whereas in a wood bed you would normally use woodeij slats 
and then the spring on top. i 

Q. Suppose we roll this and let the court see what|there 
is in the details of construction of this shorter spring. Is 
that pretty much standard practice in making up the spring, 
or is that different, the details of construction? A. Stand¬ 
ard. I 

Q. That is standard jiractice? A. Standard practice. 
Q. Then the sole and only imjiortant difference is the 
length of the spring from head to foot? A. That is right. 

Q. Now, with reference to the two German patentsj does 
the record show— j 

Are those offered in evidence? j 

Mr. Schimmel: They will be. 

^fr. Foley: May I borrow your copy? j 

Mr. Schimmel: Certainly. j 

Mr. Foley: The Court has a copy of these two patents. 

i 

By Mr. Foley: j 

I 

Q. I don't know exactly what the import of this quet-y is, 
but perhaps it is to ascertain what ^fatratze is. We 

59 turn to the i)atent which was first mentioned, which 
is No. 329,378. There is a title at the top of this 

patent, and I see in tlie title the word Matratze, but does 
that word Matratze stand alone, and state for the record 
just how that does read, right here in the title. MHiatidoes 
it say there ? A. I can T pronounce this. i 
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Q. You pronounce it the best way you can. A. Sprung- 
federrnatratze. 

Foley: Let me show the Court. Right up in here, 
Your Honor, on the specification. 

Tlie Court: Yes. 

By ^Fr. Foley: 

Q. On that German patent that is all written as one 
word? A. Yes. 

Q. Xow, I would like to have you look down in the speci¬ 
fication and when you come to the word IMatratze, tell me 
whether that stands alone or whether it is combined with 
something else. 

The Court: Doesn't that show for itself? 

Hr. Foley: What is that? 

The Court: Doesn’t that show from the exhibit? 

^Fr. Folev: I guess so. 

The Court: This man says he doesn’t even know 
German. 

60 ^Fr. Foley: Well, I just wanted to point out in the 
record that where this German patentee uses 
^Fatratze in his specification it says Sprungfedermatratze 
and we can supply a definition of that. On the other hand, 
with reference to the l\Fayer patent we have a sworn trans¬ 
lation of Hatratze, meaning just mattress. 

That concludes my examination. Your Honor. 

The Court: Yes. You may step down, please. 

(Witness excused) 

^Fr. Foley: I wonder if I may have the privilege of 
quoting a little law on the way the United States Courts— 

The Court (Interposing): We haven’t reached that 
point. Do you have other evidence? Do you have any fur¬ 
ther evidence ? 

^Fr. Foley: Xo, I have no further evidence. Your Honor. 

The Court: l\Fr. Schimmel? 

!^Fr. Schimmel: For the defendant we have Exhibit No. 1, 
the folder on Your Honor’s desk. 



The Court: Let that be marked Defendant’s 1. i 
!Mr. Schirnmel: Which includes the Mayer, Austrian 
Patent, the Utner, Austrian Patent, Print of Drawings, 
Examiner’s statement, and Decision of the Board of jAp¬ 
peals. I 

(Defendant’s Exhibit No. 1 w’as marked 
for identification and received in evidejice) 

61 Mr. Scliimmel: As Defendant’s Exhibit 2, a pljoto- 
static copy of German Patent 282,202, and Defjend- 

ant’s E.xhibit No. 3— j 

The Court (Interposing): Wait just a minute. Is that 
the one vou handed me ? I 

* . I 

]V[r. Schirnmel: That is the one Mr. Foley had. i 
The Court: Here it is. That mav be marked. Oh, !vou 
have it. ! 

Mr. Schirnmel: This copy here. That is Mr. Foleyk. 

(Defendant's Exhibit No. 2 was marked 
for identification and received in evidejice) 

Mr. Schirnmel: Defendant’s Exhibit 3, German Patent 
329,378. ! 

(Defendant’s Exhibit No. 3 was maitked 
foi‘ identification and received in evideijice) 

The Court: We will take a five minute recess. I 

(Whereupon a short recess was taken) I 

The Court: Now, ^fr. Foley, I will hear you. ! 

Mr. Foley: Your Honor, a question has been raijsed 
about these words “Sprung” and “feder” which appeajr in 
the two German patents which ^Ir. Schirnmel has place(!l in 
evidence. j 

I have a well-worn German Dictionary here wdiicli gijves 
the definition of “sprung,” the translation of it ijnto 

62 English, and it is a word that has some variability, 
apparently, in the German language, but one of jthe 

several definitions, one is “jump’’ and one is “bounce.” 
The w’ord, strangely enough, means about the same thing, 
it is just a little more spring-like and feathery and ajry. 


46 


but the Germans chose to use these two adjectives when 
referring, as they did in this patent, to a bedspring. 

In the same dictionary “feder” is translated as follows: 
In the mechanical meaning, spring. 

Mr. Schimmel: I accept it. 

"Mr. Foley: So that in those two patents is showed only 
regular bedsprings. That is all they mean, and I think there 
can hardly be any dispute that when the Mayer patent talks 
about a mattress that is comfortable to put the body on and 
uses only the word Matratze, he only meant a mattress and 
not a bedspring, whereas the othei* two patents, which are 
in the same language show a bedspring. They didn’t call 
them Matratze, they call them Sprungfedermatratze. 

That, Your Honor, can be of importance, because the Ex¬ 
aminer took a rather liberal attitude toward what he could 
tind in the Mayer patent. 

I think you have a copy of that Mayer patent ? 

The Court: Yes. 

Mr. Foley: The one that shows the slot. Did you also 
have that sworn translation of it ? 

6M The Examiner in his final rejection of our claims 

said this—this is a final rejection dated August 7, 
1945, and you have, of course, a copy of it in the photo¬ 
static copy of the file history. lie said, and I quote: 
“Whether Mayer intends or discloses a spring mattress 
or whatever type of mattress.” 

Xow, Mayer doesn't show in his patent any mattress but 
he does say in his specification that he would put a shortened 
mattress in that slot between the cabinets. 

AVe think that this remark by the Primary Examiner in¬ 
dicates an unwillingness on his part to be bound by the 
disclosure in the foreign patent, because he says whether 
Mayer intends or discloses a spring mattress. 

Mayer said nothing about a spring mattress, and as you 
know from the law which I will cite and which you have 
certainly heard cited in this Court before, in making out a 
case of anticipation the Courts don’t favor reading into 
the prior patent something that isn’t stated there. 
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Of course those cases generally occur in infringciment 
suits where a defendant who is caught with the gocjds is 
trying to build up a prior ]jatent that is on its face very 
weak. 

The Examiner further said in that same final rejection, 
and I quote: j 

“It is hardly considered probable that the patentee, 

64 Mayer, intended that the portion of the sleeping sur¬ 
face formed l)y the box or boxes should be endured 

without further cushioning." 

If the Examiner felt that he was entitled to supply that 
to Mayer, then it is not so surprising he gave us a I final 
rejection, but in adding that to Mayer, for which there is 
no authority under the law, he cei-tainly contravenqd all 
the patent law that I know in regai-d to the matter of an¬ 
ticipation and invention. 

The Courts take an es])ecially restrictive attitude, ak you 
know, about foreign patents. | 

They say that a foreign patent for its anticipatory "^alue 
must be measured strictly in accordance with what it i|)laiii- 
ly shows and nothing may be added to it. | 

Now, the Primary Examinei-, of course, after we j filed 
our petition to the Board of Appeals, was required t^ file 
what is known as the Examiner’s statement. | 

And in that Examiner's statement, which is a sort of a 
brief which he presents to the Board of Appeals, he re¬ 
peated those two mistakes of fact and mistakes of law. 

He intimates that there is a doubt about what IMayei- dis¬ 
closes. AVe contend there is no doubt. Mayer discloses 
and talks only about a mattress. 

The specification of Alayer is so short, and the transla¬ 
tion which you have is so short I can’t underiiltand 

65 how the Examiner could misinterpret it. 

Some of us know from watching a bed mad(i up, 
and sometimes we become involved in the operation of ])ed- 
making by being asked to help in turning a mattress ai-pund, 
that a full length mattress like that is quite a chore tor a 
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woman unless she is pretty strong’, to turn it over, all the 
way around, to turn it over or to turn it end for end. 

^fr. Mayer, the Austrian, apparently thought he was con¬ 
tributing something to the housewife, to the ease of her 
task, because he said in this space between the boxes he 
could use a shortened mattress, and this is what he says: 

“It is then feasible to use a mattress which does not 
have to rest over the entire length of the bed and which 
therefore can be more easily manipulated.'” 

He has jjlainly considered the problem of manipulating 
the mattress, and that is all he had in mind. 

This same error about presuming that Mayer intended 
more than he showed, and which the Primary Examiner 
])resented to the Poai’d of A])peals, involves a presumption 
that Mayer intended something else, so that these l)oxes 
would be more comfortable. 

That isn't the disclosure of Mayer. Mayer says that he 
lu’ovides Ixdween the side rails or longitudinal parts one 
oi’ two bo.xes forming a portion of the sleeping area of the 
bed, while the remainder of the space serves for re¬ 
dd ceiving a shortened mattress. 


This Mayer was wi-iting a description of his inven¬ 
tion and you know that it is our practice here and a re- 
(luirement that an inventor descriite his invention in the 
best manner in which he intends to use it and I have prose¬ 
cuted many patetits in Germany and Austria, and it seems 
they like a full disclosure of your invention. 

I think that it will ai)peal to a Court which has inter- 
j)reted many contracts in his lifetime, in his career on the 
Pencil, that you read the document and read what it says 
and then you don’t construe it by adding to it matter that 
is contradictory to the intent of the document. If there 


is any ambiguity then you have to construe, but if there 
is no ambiguity, the document has to stand as it is written, 
and that is the way it is with this patent. 

This means he is talking about a shortened mattress. 


as the Patent Office contends, he intends to use another 
mattress, a full length mattress, then he wouldn’t take pride 
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about having s-oniethiiig it \vas easy to nianipulatel He 
would still have a full size mattress to manipulate. jSo he 
shows all he had in mind was a shortened mattress, i 
The Patent Office Examiner takes the charitable viiew in 
this case that this inventor is entitled to the presuniption 
that he has come up with a completely satisfilctory 

67 and practical device. 1 

Well, there is no presumption to that extent tn the 
American patent law. Our files over here in tlie Pjatent 
Office are full of patents on inipi’actical devices. i 
It happens that if the applicant has submitted a jiatent 
application which is different from the prior art, and the 
Patent Office gives him his ])atent, they are not conc(lirned 
with whether or not it is practical, or how practical it is, or 
whether onyone is ever going to buy it. 1 think Your jllon- 
or must have seen many of those impractical ])atent tjtruc- 
turcs presented in the ])rior art here in suits like th^s, in 
these lOl.') suits. Hayer happens to have one of ijliem. 
The issuance of a patent by the Patent Office, whetheil this 
Patent Office or any other, is no guarantee of the ^Drac- 
ticability of a device or even that it will work at all. j 
About ten years ago I filed a patent application down 
here on a complicated arrangement of gears and wcj got 
an allowance of eight claims. About two months after tjhose 
eight claims were allowed the inventor called me oij the 
’phone one morning and said “Foley, my face is very iled.” 
I said: “What is the trouble.’” He said, “I have! dis¬ 
covered my device won’t work at all. The gears won’t jturn 
around. They are locked.’’ He had submitted that td the 
Chief Engineer of one of the big units of the Borg-Warner 
chain of companies. He was a pretty good engi- 

68 neer himself. I thought I was a pretty good engineer 
up to that lime. That device wouldn’t work atj all. 

The Patent Office had allowed us eight claims. We a|)an- 
doned the apidication. That saved the Examiner frqm a 
little embarrassment. I 

You have only to I'ead this German patent, the trans¬ 
lation of which we fortunately have, to know that the man 
has an impractical device. j 
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Tf lie would lie down in that bed on a shortened mat¬ 
tress his heels would rest on top of this box, and without 
testing that out, Your Honor knows that while you might 
lie on the floor for a few minutes on a hot day, you can en¬ 
dure that, but if you had to sleep there all night it would 
become very hard and your heels would object to it, and 
you just wouldn’t use that type of bed. 

P’urtliermoi'e, judging Mayer by what he discloses and 
not giving him the benelit of all these presumptions, there 
is no place on flayer’s bed to tuck in the bed clothes. In 
our lieds that we provide with full length mattress, you 
can tuck your blankets and sheets underneath the mat¬ 
tress. Mayer has nothing like that. If he intended to put 
in a full length mattress, he would have said so. 

A pretty significant thing is that the Mayer patent was 
issued in 1910. Your Honor has a book of American pat¬ 
ents, the first of which was issued in 18G9, and the 
69 last in 1942. There were twenty patents in that list, 
five of them issued before Mayer’s patent came into 
the public view, and the other fifteen afterwards. 

There is a conclusion stated by the Patent Office Primary 
Examiner and the Hoard of Appeals to the effect that re¬ 
gardless of what Mayer discloses or intended, with that 
much in the art it would recjuire no invention to modify his 
device to make it comfortable. They would have to make 
quite a few modifications. IMayer in the first place shows 
a cabinet type of bed, with one drawer up here at this 
level, another drawer at that level. 

You will see in this book of U. S. patents quite a few 
American patents with a drawer considerably off the floor, 
several of them along here, off the floor. 

The first modification the Patent Office had to make was 
to run that cabinet all the way down to the floor in order 
to get more space, and they borrowed that idea from the 
rtner patent. 

Of course they were bothered a little bit by the fact that 
flayer does not .show, no United States patent shows, this 
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is an entirely new thing in the bed art, a shortened spring. 
No one has ever used such a thing in this art. Every bed 
outside of Mayer has liad a full length spring, eithbr of 
the horizontal spring type or the vertical spring type, c|i‘ the 
old rope beds, and every one has had a full Ic^ngth 

70 mattress. 

The Patent Office indulges in the presum])tioni that 
after 1910 when this Mayer disclosure came upon the jiuar- 
ket it was then obvious how to build IMr. Goldstein is in¬ 
vention. i 

Well, Philli])s, in 191.‘1, lie is charged with the |;anie 
knowledge Mr. Goldstein is, La Vanway, the next yeap all 
these other men in these succeeding years are each chajrged 
with knowledge of that, and none of them modified tlie 
Mayer patent in ordei- to produce a bed like this. i 
The presum])tion indulged in or the conjecture indijlged 
in by the Patent Office is, and I am not quarreling at all 
with their intent or good faith, or anything, I think itj is a 
question of judgment, and I think their judgment is wrong, 
it is a conjecture based upon what membei-s of the hu{man 
race will do with a certain amount of information before 
them. j 

I think Your Honor is better qualified, because he h|as a 
wider variety of samples of human nature up beforq his: 
Pencil year after year, to indulge in conjecture and rai[>e it 
to the level of a legal presunqition. I 

If the Patent Ofiice says, with many years practice ib tl:e 
art, any man of ordinary skill in the art would just ob¬ 
viously think of modifying that to produce Mr. Gildsttin’s 
invention, that is a jiresuiiqition that is absolutely refuted 
by this series of patents and also barred by the jfact 

71 that the one hundred million or more people ybio 
have grown to adulthood since 1910, none of t leni 

ever thought of this obvious thing, and thirty three y(*ars 
elapsed between 1910 and 1944 when Mr. Goldstein iiled 
his patent application. | 
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How much loiiij:er would the art have had to wait for this 
obvious thing to occur if Mr. Goldstein hadn't come up with 
it? 

W ill the Patent Office concede that the obvious becomes 
un-obvious after a certain number of years, and how many 
years would they assign as a reasonable one for that period? 

The Gourts iii cases l)efore them have said in instances 
of long periods of time with no action by the public in ad¬ 
vancing from the prior art patent to the invention in suit, 
that they think the presumption is destroyed by the failure 
of the aid to advance in that time. 

There is one point, Your Honor, with reference to this 
spring which I want to allude to which I overlooked, and 
that is in the Patent Office Board of Appeals decision. The 
members of the Board of A])peals perhaps were misled by 
the argument of the Primaiy Examiner about its imma¬ 
teriality, or in determining whether or not ^^ayer discloses 
a shortened spring or a spring mattress. The\' have ac¬ 
tually said in here in theii' opinion, in this very brief opin¬ 
ion on Page 2, where they are discussing the patent of 
Mayer, and I will quote this: 

72 “The patent to ^iayer discloses a bed and cabinet 
combination with cabinets at both ends of the bed, 
but may omit either one, if desired. A shortened 
spring is used in the space between the cabinets.” 

Xow, that, of course is absolutely wrong. Mayer doesn’t 
show that. But the Patent Office Board of Appeals made 
that error in reading the patent that was before them, and 
perhaps that is in part responsible for a decision which we 
think is in gross error. 

The Courts hav’e said, and this law is certainlv familiar 
to Your Honor, that one should not undertake to reject a 
])atent on an invention which has become a commercial 
success and which has filled the need by delving into dusty 
records and bringing up some ancient patent that on its 
face is impractical. That is one principle of law which is 
well established. 
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They have also said that if a feature of the invention in 
suit which he considers impoidant is considered unimport¬ 
ant by a prior patentee, then it certainly is unnalurfil and 
contrary to interpretation of documents to read that feature 
into that prior patent if it is not shown there. i 

The feature I have in mind is that while W(p have 

73 cut back our s])ring and shortened it, while every¬ 
body else shows a full length spring, and pift this 

cabinet in here, one important feature we want is t!o still 
give a poor fellow a little comfoi't for his feet, so we{ use a 
full length mattress. j 

ficat 
fort 

Anothei’ principle of the law which you Judges (jn the 
Federal Bench have laid down, and it is an old and jestab- 
lished one, you find it in numerous Supreme Court deciisions 
and it is adopted and quoted by the Trial (''ourts, anjd fol¬ 
lowed by them and by the Courts of Appeal, is that ivhere 
there is evidence presented to the (^ourt of many elfforts 
over a long period of years of prior patentees attackii^g the 
same problem, that is, of ])roviding more stoi-age jSf)ace 
in the same door area in a bedroom, and none of these j prior 
patentees have solved that pi-oblem as successfullyj that 
fact alone is very strong evidence that this man wlijo has 
made the successful solution was required to do jsome 
imaginative, inventive thing that the other men werje not 
capable of doing and that he therefore is entitled to jj pat¬ 
ent, or if the patent has been issued, he is entitled tojhave 
it upheld. 

Another ijrinciple of law which is just as. s(piai‘ely in 
point here has been announced by the Courts in whicl^ they 
say that they will not suppoi't the Examiner jif he 

74 finds what is the exact point of novelty in tl^e in¬ 
vention but has no anticipation for it, but brus^ies it 

off by saying that didn't requii’c invention to bringj that 
new thing into being. 


r. Mayci' thought that was unimportaiit and in hislspeci- 
ion he says this shortened matti’ess is decisive o|‘ com- 
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Anotlier principle of law which applies to the evidence 
in this case is, and 1 have law which I can submit to Your 
TTonor on it, and it will he entii-elv familiar to vou, that 
it the })rior patent which is relied upon does not show 
the invention or the concept of the invention, anticiiiation 
may not he made out by reconstructiiii^ the prior patent. 

Another principle of law is that what isn’t shown in a 
])rior patent is left for later inventors. 

There is no evidence in the I’ecord of this problem, this 
answer to this need, ever having been solved in this par¬ 
ticular way. 

Tiiere are many patents showing drawers that are un- 
dei'eath the bedspring, running along the sides. 

I haven't discussed these patents in detail. I think that 

there is hardlv anv need for it. 

• •• 

The claims here do not read on any prior device that is 
shown in the art. That is clear from a short reading and 
these claims, fortunately, are very brief claims and easy 
to read. 

There is no question of anticipation of the claims them¬ 
selves. It is a matter of whether this advance of Mayer to 
Meyer Goldstein was invention. 

75 I just would like to conclude by saying that in this 
short iieriod of time, in the nine months this inven¬ 
tion has been on the market, and 1 advised Mr. Goldstein 
to find a licensee who was willing to manufacture it durinf>- 
the pendency of tlie a])])lication, because I said “this Court 
will wish to know. Mi*. Goldstein, not so much what you 
think of youi- invention, but what the public thinks of it, if 
they l)uy it, accept it in a ready mannei-, tliat, at least, is 
indis])utable evidence you have filled a need that existed, 
and in accordance with the law, if you ai-e the first or the 
one who has filled this jieed more satisfactorily than any¬ 
one else, tliat itself is evidence of invention.” 

I asked him to do that and you can see fi‘om the evidence 
we have presented that these beds which hav’e retailed at 
roughly $60.00 apiece and on have yielded a total volume 





of over a half million dollars in sales in nine months jtime. 

That is, I think, a remarkable bit of evidence of the 1 com¬ 
mercial acceptance of an invention. | 

I believe that ^Ir. Goldstein has presented a recor|d be¬ 
fore this Court of facts shown in the evidence here adduced 
that he has solved a very ancient [)robleni. Patentees as 
far ))ack as 1879 have been workiiij^ on it, not only in| this 
country but we liave evidence of at least two invento^-s in 
Austria, and the record of this file history shows that jhere 
were two Pritish patentees who were workiiiii; ofi this 

76 same problem. j 

lie has explained this invention in this patent 
application. He lias caused it to be manufactured] It 
has been submitted to the public. They have acceptejd it, 
which proves the need, and under the law from whiph 1 
have read, and the rest of which 1 have referi’od to tl^ere, 
which I know stidkes a responsive chord in Your TToiior's 
memory, because he has heard this law before, 1 think |that 
i\rr. Goldstein is entitled to a patent, and I respectfully^ re¬ 
quest this Court that under the authority of Revised Stajtute 
4915 it issue a suitable order upon the Commissioned of 
Patents to <>:rant this patent to Mr. Goldstein. j 

The Court: How much time will you need? | 

.Mr. Schimmel: May 1 ask, are you goini? to have bijiefs 
in this case? ! 

The Court: I think not. i 

^fr. Schimmel: You think you will dispense with bri(|ifs? 
I won’t take loni::, about five or ten minutes. | 

The Court: You may be back at j 

(At 12:.’)0 p.m. a recess was taken until 1:30 p.m.i of 
the same day.) 

I 

77 .\FTEnXOOX SESSION i 

(The trial was resumed following* the luncheon receifis.) 

^Ir. Schimmel: At the outset, Your Honor, 1 wishj to 
direct attention to a question of law that has been raijsed 
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here with respect to the difference, at least the difference 
between foreign patents and domestic patents as reference 
against applications. 

The inference has been drawn that there is a distinction 
in the law and ^Ir. Foley has cited as rules of law various 
cases and the iiniji’ession ci'eated from those cases is that 
there is a difference. 

I don't deny that but 1 do say that the law in this juris¬ 
diction doesn’t necessaidly follow tlie law of the ease to 
which he was referring. 

For example, the Supi*eme Court has held, in so far as 
foreign patents are concerned, it is only necessary that the 
knowledge to be derived from the foreign publication make 
those skilled in the art understand the nature of the in¬ 
vention and to carry it into operation. 

That was cited in Seymour v. Osborne, 11 Wall 516 and 
the (’ourt of Appeals of the District in Bennett v. Coe, 66 
Appeals D.C. 51 and in Baldman v. Coe in 76 App. D.C., 412 
adopted that rule. 

The Court of Customs and Patent Appeals has stated this 
as to the rule with respect to foreign patents: “It 
78 is well settled that it is not required that the patent 
describe the identical thing in order to be a reference 
and where there is a difference the question of whether 
such difference involves invention or mere mechanical skill 
must be considered.’’ That was in re Sherman 26 CCPA 
13.37. 

So I think I shall refer to the IMayer })atent without ref¬ 
erence as to whether it is a foreign patent or a domestic 
patent. 

Considering the Mayer patent, we have a description 
which, if read as the plaintiff reads it, is impractical. lie 
says so. 

I agree with him if i-ead that way, but I contend that the 
reference is not to be read that way, and the way he reads 
it to make it impi-actical is to say that the reference utilizes 
in the space between the two boxes shown on the print a 
mattress. 



We understand a mattress to be something of the type 
shown in the exhibit. And obviously if an article ojf that 
sort were interposed in the space between the two bo:j:es no 
one could utilize that as a bed. I will agree with that. Tt 

i 

is just impractical utilized that way, so thei-e must bf ne¬ 
cessity have been something else in tlie mind of the i'nven- 
tor when lie devised that sti’ucture and that was in theiniind 
of the Board of Appeals when they said that refelrence 
showed that there was a shortened spring between 

79 the two boxes. | 

Now, a spring is something different from a! mat¬ 
tress as we understand it, l)ut, on the other hand, as lihave 
attempted lo show ])y the two German patents, they usje the 
word matralze to mean sjirings, even to the extent of springs 
used in upholstery in chairs or sofas, to call those |mat- 
tresses. We never think of those as mattresses. ! 

So if you read the iMayer patent with a siiriiig inserted 
in the space between the two boxes shown, you have some¬ 
thing which, though not identical with what is shown jiere, 
at least anticipates one of the basic concepts of this cointri- 
bution, which is a shortened spring used in the bed. i 
The plaintiff has introduced into evidence some twenty- 
some patents, Tnited States patents, to show no one hack the 
concept of this shortened spring. j 

We submit that the Mayer patent does have that and jsub- 
mission of one of those patents is suflicient for the purpose. 
We don’t need dozens of them. j 

As we read Mayer, as utilizing a spring in the spaed be¬ 
tween the boxes, then the c|uestion arises as to the comjnon 
sense apjilication of his disclosure. i 

Obviously a bed is to be used during sleeping, is supposed 
to give the rester some comfort. A head placed on the wjood 
box at one end and the feet on the woodbox at the other 
end wouldn’t lie very comfortable. 1 agree \f'itli 

80 that, but we have to apply some common sensei to 
the di.sclosure of the patent, and the common scjiise 

point of view would indicate he puts a pad on it whed he 
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is going: to use it, and that pad will cover the wood box at 
the head and the wood box at the foot to give a user some 
comfort, the spring in the middle being decisive of the 
comfort, as the patentee says. 

That is our interpretation of that patent and we think 
it is the common sense interpretation of the patent, and 
that the device shown here is nothing more than that par¬ 
ticular thini'' used in its common sense oi'dinarv wav. 

l^fuch evidence has been produced here on the question of 
connnei’cial success. We liave never disputed the question 
of commercial success. We concede its commercial suc¬ 
cess, but the onlv time commercial success can have anv 
application in these cases, as the Court of Appeals has held, 
is if there any doubt on the question of invention. 

Commercial success can not supply the inventive faculty 
which the law recpiires before a patent can be granted. 

So we contend, granted commercial success, we have no 
invention in this case. 

Commercial success is unimportant. We mustn’t forget 
that the law requires both novelty and invention to justify 
the issuance of a patent. 

We say the ]\rayer patent shows lack of novelty 
81 and therefore the patent should not issue. 

The Court: Do vou have anvtliing further? 

^Fr, Foley: I would just like to make a reply. Your Hon¬ 
or on the question of definition of matratze. ^Ir. Schimmel 
has said matratze has a certain meaning on the continent. 
I suppose that means the continent of Europe. 

There is no evidence in the I'ecord as to what meaning 
that word has standing bv itself on the continent, and even 
if there were, an American inventor would not be charged, 
certainly, with knowledge of the meaning of a foreign word 
in that foreign country if the dictionaries availal)le to him 
in this country gave it a different meaning which dictionary 
writers would and in this instance have, and matratze is 
here defined as just meaning mattress. 
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I don’t think I need to dwell on the point of the cd|mmon 
sense interpretation of this patent. 1 think I have pointed 
out to Your Honor how a patent of this character ikhould 
be I’ead bv what it contains and not bv what is addled to 
it under the exigencies of a suit, either an infringemeijit suit 
or a suit of this character. i 

I don’t know if Mr. Schinimel intended to intimate that 
the attitude of the Patent Office prior to today ha^ been 
one in which they did not dispute commercial success!. Ac¬ 
tually I don't think that fMr. Schinimel or the Patent 
82 Office knew until this morning we had obtained any 
commercial success, because as vou know froiln this 
record we didn’t for good reasons explained attempt to sell 
it before the Board of Appeals rendered that unfavorable 
decision and after then I asked fMr. Goldstein to submit 
this to the test of populai* appi'oval, which he has doiie. 

I know people who attack patents or the validity olt pat¬ 
ents or the patentability of invention always treat th^ item 
of commercial success as of no importance. ! 

Your Honor has undoubtedly attended on occasion^ Bar 

1 

Association meetings, lianquets and other occasions \lidiere 
a Judge, not inteipreting a patent, but where a Judj^e or 
someone else who has intimate knowledge of patent! law, 

'■' I 

has been talking about the patent law system generally, and 
Your Honor is familial- with the fact that an 3 ’one who! ever 
does discuss the American patent system says that the 
American patent s\"steni lias contributed greatly tci the 
advance of civilization in this countr\" and that it is obyious 
that one reason that helped it to contribute to that suipeess 
is in the issuance of patents, not the denial of patents,! and 
so far as the Patent Office has had a part in the advance¬ 
ment of the economy of this country, that commercial! suc¬ 
cess has been ver\', very important. In connection witl^ the 
patent system and the jiatent law commercial succeis is 
never a negligible factor. ! 

That is all I have to say. | 


83 





60 


The Court: I shall take the papers, gentlemen, and 
make a further study of it and you will hear from me in 
due time. 

!Mr. Foley: Does You Honor wish to have any brief on 
the law? 

The Court: AVouldirt it be a repetition? 

'Sir. Foley: May I ask, you remember in my closing ar¬ 
gument I merely referred, sort of like topic headings, to 
principles of law which I think support the plaintiff’s case. 
I didn't (luote those, although I have them here. 

The Court: I have no objection. 

Mi-. Foley: Are those all very familiar to you? 

Tile (’ourt: 1 have no objection if you care to. 

^fr. Foley: iMay I quote those and submit them? 

The Court: Yes. 

M'r. Foley: Thank you. 

The Court: Within one week. 

Mr. Foley: With a week. Would you want just a brief 
of authorities or a discussion of evidence? 

The Court: Well, it occurs to me it would be largely 
repetition ? 

M!r. Foley: I think so. 

The Court: I have heard you. 

Mr. Foley: Just a brief of authorities that I have 
84 not already read to you. 

The Court: Yes; you may furnish whatever you 

wish. 

^fr. Foley: Thank you. 

The Court: Within one week. 

(Whereupon the trial was concluded.) 
###*##**•* 
93 Filed Jan. 19, 1949. 

Informal Memorandum. 

Plaintiff's device lacks invention in view of the Austrian 
patent to Mayer; that patent contains a clear teaching of 
the essence of plaintiff’s alleged invention, and is a valid 
reference. 
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The solicitor for the United States Patent Office \vil]| sub¬ 
mit for settlement finding-s of fact, conclusions of law ^nd a 
judgment formally dismissing the complaint. ! 

F. Dickixson Letts, | 

J udge, ' 

* ■# * * * * # * I # 

94 Filed Feb. 11, 1949. 1 

I 

Findings of Fact. | 

1. Tills is an action under Section 4915 R. S. (U.^.C., 

title 35, sec. 6.3) in which the ijlaintiff, Meyer Goldi^tein, 
seeks to have the Court authorize the Commissioner of :Pat- 
ents to issue a patent on claims 1 to 6, inclusive, of pgteiit 
application Serial Xo. 525,637, filed March 9, 1944, entitled 
“Beds.” I 

2. The application at bar describes a combination[ bed 
and storage chest or cal)inet. The essence of the allegeji in¬ 
vention is said to be to ])rovide in beds of usual width]and 
length a shortened coil spring extending from the head of 
the bed toward tlie foot thereof, the spring terminating 
about 16 to 20 inches from the footboard; to construct in 
the sjjace thus gained a cabinet which extends from the ^oor 
to a height which is level with the top surface of the sprang; 

and to place a full length mattress over the toj) of 

95 the .shortened spi-ing and top of the storage chest. 

3. The Austrian patent to Mayer, Xo. 46,p44, 
granted January 25, 1911, discloses a combination bed i^nd 
cabinet, the cabinets being provided at both the headl) 0 |ard 
and footboard. The patentee states cither one may be 
omitted, if desired. The space between the cabinets is]for 
the reception of a shortened “matratze,” which term] as 
used in said Mayer patent, means a shortened spring. | 

4. The Mayer patent contains a clear teaching of jthe 

essence of plaintiff’s alleged invention. i 

5. Plaintiff’s device lacks invention in view of the patjent 

to Mayer. j 
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6. Claims 1 to 6, inclusive, here involved, define no in¬ 
vention over the Mayer patent. 

7. Claims 1 to 6, inclusive, are unpatentable. 

Conclusions of Law. 

1. The Mayer patent, through a foreign patent, is a valid 
reference. 

2. Plaintiff is not entitled to a patent containing any of 
claims 1 to 6, inclusive, set forth in the complaint. 

3. The complaint should be dismissed as to all the claims. 

F. Dickinson Letts, 

Judge. 

February 11th, 1949. 

^ 4 . ##***** * 

96 Filed Feb. 11,1949. 

Judgment. 

This action came on to be heard at the last term and 
thereupon, upon consideration thereof, it is, this 11th day 
of Feb., 1949, 

Ad.jcdged that the complaint in this case be, and the same 
hereby is dismissed with costs against the plaintiff. 

F. Dickinson Letts, 

Judge. 

Approved as to form: 

AVilli.vm a. Smith, Jr., 

Attorneg for Plaintiff. 

97 Filed March 15, 1949. 

Notice of Appeal. 

Notice is hereby given that IMeyer Goldstein, plaintiff 
above named, hereby appeals to the Court of Appeals for 
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the District of Columbia from the final judgment eiitered 
in this action on February 11, 1949. | 

Signed William A. Smith, Jr., | 
Solicitor for Plaintiff, \ 

Woodward Building, j 

Washington 5, D. C. j 

Attorneys for Plaintiff, 

Frank J. Foley, 

Carlton Hill, 

The Firm of Charles W. Hills, j 

53 West Jackson Blvd., 

Chicago 4, Ill. 

W. W. Cochran, | 

Solicitor, U. S. Patent Offiice. \ 

i 

* * * * •* #• * •!# 

I 

EXHIBITS. 

Excerpts from Plaintiff’s Exhibit No. 1. 

I 

106 SPECIFICATION 

To All Whom It M.\y Concern: ! 

I 

Be It Known That I, Meyer Goldstein, a citizen [^f the 
United States, residing in Chicago, County of Cook, | State 
of Illinois, have invented certain new and useful imjDrove- 
ments in BEDS of which the following is a s^ecifi- 

107 cation. 

This invention relates to an improvement tn the 
construction of beds to provide cabinet space therein with¬ 
out increasing the overall dimensions of such beds. 

The problem of providing adequate storage spice in 
houses, apartments, and hotels, is so generally familiqr that 
it requires here no discussion. Heretofore some attention 
has been given to utilizing the space underneath the sjbrings 
of beds by installing cabinet drawers in such space. ! How¬ 
ever, as the great majority of beds now in current u^e and 
popularity employ vertically extending coil springs, the 


L 
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vertical space between the floor and the bottom of the coil 
spring frame is too limited to provide much useful cabinet 
space. In mentioning coil springs, I here refer to large 
springs spirally wound about vertical axes such as are 
commonly found in covered box springs or uncovered 
springs of similar construction. Such springs are usually 
mounted on rigid steel frames or wood frames. The total 
vertical height of such assemblies will usually run from 6Yj 
to 9 or more inches. Hereinafter the term vertical coil 
spring will be employed to refer to all such bed spring as¬ 
semblies having coil springs spirally wound about vertical 
axes, whether hand tied or not, whether mounted on steel 
or wooden frames, and whether or not enclosed in cloth 

covers. 

108 Mv invention includes the discoverv that in a 

• * 

double bed oi‘ single bed, while retaining the usual 
width of a vertical coil spring, its length, longitudinally of 
the bed, may be shortened by about 16 to 20 inches at the 
foot of the bed, and the space thus made available between 
the footboard and the nearest end of the coil spring may 
be used for cabinet space, in addition to the space below 
the level of the bottom of the spring. This is possible by 
reason of tlie fact that the weight of the body of a person 
in recumbent position does not rest upon that portion of 
the bed spring within 16 to 20 inches of the foot of the bed. 
Only the legs of the sleeper extend into that space, and 
they may be adequately cushioned and supported by the 
mattress which may extend to the footboard over the top 
of the cabinet. 

The general object of this invention is to provide an im¬ 
provement in the construction of beds whereby, without 
increasing the overall dimensions of single or double beds, 
a useful amount of cabinet space may be provided therein 
and to a greater extent than has heretofore been deemed 
possible. 

Another object of this invention is to provide in beds of 
usual width and length vertical spiral coil springs which 
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terminate about 16 to 20 inches from the footboard, with 
a cabinet installed in the extra space thus gained ainjl the 
mattress extending the length of the spring and over the 
top of the cabinet. 

109 Another object of this invention is to provijde a 
combination cabinet and bed in which some o^ the 

space heretofore normally occupied by a vertical spiratl coil 
spring assembly in a bed of standard length will be occiipied 
by a cabinet fitted with drawers or shelves, as may b^ de¬ 
sired. 

Further objects and advantages of the invention will 
become apparent from a perusal of this specification. 

In the drawing Figure 1 is a perspective view of g bed 
constructed in accordance with this invention. The bed 
shown may be either a single or double bed, as the con¬ 
struction, so far as this invention is concerned, will be the 
same. 

Fig. 2 is a side elevation of the bed shown in Fig. 1, with 
a portion thereof in section. | 

Referring further to the di'awing, a bed is shown therein 
having a headboard 1, a footboard 2, and side frame ijnem- 
bers 3 and 4. The side rail 3 and the corresponding i[ail 4 
on the opposite side will be attached to the headboar4 and 
supported at their rear ends upon the vertical wall 5 of 
the cabinet, or they may otherwise be suitably sui')p4rted. 
If desired, slats may extend between the side rails. 

The cabinet will be provided with a side wall 6 ^nd a 
corresponding side wall at the opposite side thereof, not 
shown. Whether the side walls, and hence the cabine);, ex¬ 
tend all the way to the floor is optional. The footboarcl will 
be apertured to permit the drawers generally indicat(j)d as 
7 and 8 to be slid inwardly and outwardly of the 
cabinet. 

110 It should be noted particularly that the cabinet 
has a top wall 9 on which one end of the mattrejss 11 

rests. The remainder of the mattress extends ovet the 
vertical spiral coil spring 12 which is supported on 
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the side rails 3 and 4. Preferably, the cabinet will be 
provided with a bottom wall 13 so that the entire cabinet 
will be wholly enclosed and thus rendered dust proof. While 
the exact horizontal dimension of the cabinet from the foot¬ 
board extending forwardly toward the headboard is not 
critical, and is subject to variation in accordance with the 
desii’cs of the users, it is expected that about 16 to 20 inches 
will be found most generally acceptable. This dimension 
makes it possible to install drawers of adequate depth for 
most storage purposes. 

While I have shown in the drawing only two drawers, it 
is obvious that these could be divided vertically into four 
or more drawers, or that more drawers could be provided 
by decreasing the vertical height of each drawer. Also, 
some or all of the drawers could open to either side. All 
such variations are contemplated and it is expected that 
many such variations will be utilized. 

Tt will now l)e apparent that by shortening the vertical 
coil spring assembly to about the extent indicated a sub¬ 
stantial amount of cabinet space is provided beneath the 
mattress at the end of the bed in a space usually occupied 
by the springs. Thus householders will be alTorded a very 
substantial increase in storage space in an article of furni¬ 
ture whicli heretofore has usually not provided any storage 
space whatsoever. 

Ill While the side frame members 3 and 4 are here 
shown terminating at the forward wall of the cabinet, 
it is contemplated that they may also extend through or past 
the cabinet to the footboard and be rigidly united thereto. 
The side rails may, of course, be detachably connected at 
both ends, as is customary, ^^^lether the springs rest di¬ 
rectly upon the side rails or upon slats the position of the 
spring su])port and the vertical dimension of the spring 
assembly will be so regulated that when the mattress rests 
upon the springs and cabinet it will be level. Some com¬ 
pression of the springs by the weight of the mattress will be 
allowed for. 





Obviously, the shortened coil spring may be turnec^ end 
for end from time to time to equalize wear, and if desj;ired, 
in double bed construction the proportions may be sO de¬ 
signed that the coil spring may even be as wide as jit is 
long, thus permitting it to be positioned selectively inj four 
positions on the bed. j 

While in the cabinet I have shown drawers, it shoujld be 
understood that some other form of storage space j con¬ 
struction may l)e employed, as, for example, shelv(>s, or 
both shelves and drawers. i 

Also, the footboard and headboard need not extend jjbove 
the top of the mattress. j 

Tt is contemplated tliat any material whether wood, metal 
or other material may be emj)loyed for the bed frann; and 
cabinet, and that the spi'ings while preferably of steel, 
could be made of othei- materials. 

112 It will therefore be appreciated that this invehtion 
is susceptible of considerable variation and modi¬ 
fication without depai'ting from the spirit and scope Jf the 
invention as expressed in the appended claims. I 

Having shown and described my invention, I c|aini: 
llo 1. A combination bed and cabinet eomprisjng a 
bed including a spring supporting frame, a mattress 
extending tlie full length of the be<l, a vertical spira^ coil 
spring sui)ported on said fraTue shorter than the matti'ess 
by about sixteen to twenty inches, and a storage cajhinet 
adjoining tlie reai* end of tlie spring extending from the 
door to the under surface of the mattress, with the'rear 

I 

end of the mattress resting upon said cabinet. | 

2. A combination bed and cabinet comprising a mattress 
extending tlie length of the bed, a vertical sy^iral coil sj^ring 
about sixteen to twenty inches shorter than the matjress, 
a frame for sup])orting said spring, and a storage! cab¬ 
inet extending from the foot of the bed to the reaij end 
of the spring and extending from the floor to the under 
surface of said mattress, the top of the cabinet servijig to 
support the portion of the mattress extending beyond the 
spring to the foot of the bed. | 
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o. A combination bed and cabinet comprisin<i: a mattress 
extendinir the length of the bed, a storage cabinet having 
its rear vertical wall adjoining the foot end of the mattress 
and having its to[) wall extending immediately under the 
mattress toward the head of the bed a distance of about 
sixteen to twenty inches, a vertical spiral coil spring ex¬ 
tending from the cabinet to the head of the bed at a level 
below the top of the cabinet, and a spring supporting 
frame connected with the cabinet. 

114 4. A combination bed and cabinet comprising a 
mattress extending the length of the bed, a storage 

cabinet whose rear wall constitute the footboard of the 
bed, having a top wall extending under the inattress toward 
the head of the bed about sixteen to twenty inches for sup¬ 
porting the overlying ])ortion of the mattress, having a 
front wall depending from the front edge of said top wall, 
and having side walls in the planes of the sides of the bed, 
a s])ring suppoi’ting frame connected with said cabinet and 
extending to the head of the bed, and a vertical spiral coil 
s])ring assembly supported on said frame extending from 
the cabinet front wall to the head of the bed. 

5. A combination bed and cabinet comprising a spring 
supi)orting frame including a headboard and a pair of side 
rails, a storage cabinet positioned at the foot of the bed 
and arranged to supx)ort the rear ends of the side rails, 
a vertical spii-al coil spring assembly suy)ported on the 
side rails between the front wall of the cabinet and the 
headboard and having its top surface approximately flush 
with the top of said cabinet, the top surface of the spring 
and cabinet being arranged and dimensioned for support¬ 
ing a mattress of customary length. 

115 6. A combination bed and cabinet comprising a 
storage cabinet positioned at the foot of the bed 

extending the width thereof and forwardly from the foot 
of the bed about sixteen to twenty inches, a headboard, 
and side rails connected with the headboard for said cab¬ 
inet, the side rails being positioned below the top of the 


cabinet at a level calculated to support a vertic^al spiral 
coil spring assembly with its top surface flush with the 
top of said cabinet whereby the spring and cabinet top 
may jointly support a mattress of standaTjd length. 
lU) In witness of the foregoing, I affix my sigi^ature. 

Meyer Gdldsteix. 
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140 Paper No. 9. | . 

I 

IN THE UNITED STATES PATENT OFFICE j 

RICHMOND, VIRGINIA j 

I 

Mailed March |6, 1946 

Application of: j 

Meyer Goldstein j 

Serial No. 525,637 I 

Filed: March 9,1944 | 

For: BEDS | 

Before the Board of Appeals. I 

Examiner’s Statement. j 

I 

This is an appeal from the final rejection of '^all the 
claims: i 

j 

The appealed claims are: j 

1. A combination bed and cabinet comprising a jbed in¬ 

cluding a spring supporting frame, a mattress extending 
the full length of the bed, a vertical spiral coil sprijig sup¬ 
ported on said frame shorter than the mattress b4‘ about 
sixteen to twenty inches, and a storage cabinet adljoining 
the rear end of the spring extending from the flooi} to the 
under surface of the mattress, with the rear end] of the 
mattress resting upon said cabinet. j 

2. A combination bed and cabinet comprising a njattress 

extending the length of the bed, a vertical spiral coilj spring 
about sixteen to twenty inches shorter than tlie mjittress, 
a frame for supporting said spring, and a storage babinet 
extending from the foot of the bed to the rear enc| of the 
spring and extending from the floor to the under (surface 
of said mattress, the top of the cabinet serving to Support 
the portion of the mattress extending beyond the | spring 
to the foot of the bed. j 

3. A combination bed and cabinet comprising a njattress 
extending the length of the bed, a storage cabinet iliaving 
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its rear vertical wall adjoining the foot end of the mattress 
and having its top wall extending immediately under the 
mattress toward the head of the bed a distance of about 
sixteen to twenty inches, a vertical spiral coil spring ex¬ 
tending from the cabinet to the head of the bed at a level 
below the top of the cabinet, and a spring supporting 
frame connected with the cabinet. 

4. A combination bed and cabinet comprising a mattress 
extendiTig the length of the bed, a storage cabinet whose 
rear wall constitutes the footboard of the bed, having a 
to]) wall extending under the mattress toward the head of 
the bed about sixteen to twenty inches for supporting the 
overlying portion of the mattress, having a front wall 
dej)ending from the front edge of said top wall, and hav¬ 
ing side walls in the planes of the sides of the bed, a spring 
supporting frame connected with said cabinet and extend¬ 
ing to the head of the bed, and a vertical spiral coil 

141 s])ring assembly supported on said frame extending 
from the cabinet front wall to the head of the bed. 

5. A combination bed and cabinet comprising a spring 
supporting frame including a headboard and a pair of side 
rails, a storage cabinet positioned at the foot of the bed and 
arranged to support the rear ends of the side rails, a 
vertical spiral coil spring assembly supported on the side 
rails between the front wall of the cabinet and the head- 
board and having its top surface approximately flush with 
tlie top of said cabinet, the top surface of the spring and 
cabinet being arranged and dimensioned for supporting a 
mattress of customary length. 

6. A combination bed and cabinet comprising a storage 
cabinet positioned at the foot of the bed extending the 
width thereof and forwardly from the foot of the bed about 
sixteen to twenty inches, a headboard, and side rails con¬ 
nected with the headboard for said cabinet, the side rails 
being positioned below the top of the cabinet at a. level 
calculated to support a vertical spiral coil spring assembly 
with its top surface flush with the top of said cabinet where- 
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by the spring and cabinet top may jointly support | a mat¬ 
tress of standard length. j 

The references relied upon are: j 

Mayer (Austrian) 46,044 Jan. 25, 1911 | 

(1 pg. spec.; dwgs. on page) I 

Utner (Austrian) 134,475 Aug. 10, 1933 | 

(1 pg. spec.; (hvgs. on page) ! 

The alleged invention relates to a bed structure and 
means assembled therewith providing cabinet storagdJ space. 
Applicant proposes to shorten at the foot end of Ihe bed 
the usual box-spring or mattress supporting sprinit struc¬ 
ture by some 16 to 20 inches and to make use of thils space 
for a cabinet forming the foot portion of the bed. I'he top 
of the cabinet is arranged approximately flush viith the 
top of the box-spring and the upper or sleeping nattress 
is made full-length and extended over the top surfaces 
of both the box-spring and the cabinet. In the drawings, 
applicant has disclosed a head board 1, a foot board 2 and 
side rails 3 and 4 attached to the headboard and at their 
foot ends to the vertical wall 5 of a cabinet. The footboard 
2 is apertured for drawers 7 and S of the cabinet, ijlie cab¬ 
inet has a top wall .9 on which the foot end of the mattress 41 
rests. The remainder of the mattress 11 rests upon a 
142 coil spring structure 12 supported by slats oif other¬ 
wise from the side rails 3 and 4. ! 

The reference Mayer is relied u])on as disclosijng the 
general combination in a bed comprising a supportini^ frame 
and “one or two” cases or cabinets at the ends tln^reof to 
shorten the room for the mattress. 

The refei'cnce, Utner, is relied upon as showing a cabinet 
at the foot end of a bed frame which extends dowi^ to the 
floor. 

All the claims stand rejected on Mayer, for lack of in¬ 
vention thereover. Mayer discloses a bed and cabinet com¬ 
bination in which a shortened mattress works in tliji space 
between end boxes. Mayer proposed the use of ‘^one or 
two” boxes, so that one of the boxes shown in the dijawings 
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may be omitted, if desired. It is held that the above refer¬ 
ence pves a bed frame which is the full equivalent of ap¬ 
plicant’s bed frame. 'Whether Mayer intends or discloses 
a “vertical spiral coil spring” mattress or whatever the 
type of mattress, there would be nothing inventive in using 
a mattress of the usual spring mattress or of the ordinary 
bo.x-spring type. It is considered hardly probable that the 
patentee, Mayer, intended that the portion of the sleeping 
surface formed by the bo.x or bo.xes should be endured 
without any further cushioning. Be that as it may, it is 
held that it would not involve inventive genius to apply a 
second mattress of “full-size” to extend “the full length 
of the bed” over the mattress and box disclosed in Mayer, 
all in the manner in which a mattress is applied to the 
ordinary bed frame. 

Claims 1 and 2 were further rejected on IMayer, as ap¬ 
plied to all the claims above, particularly in view of 
14.‘) Utner, on the ground that there would not be anv 
invention in extending Mayer’s cabinet to the floor 
as is done in Utner. 

The affidavit of the party Greenbut has been noted and 
considered. The statements as to additional storage space 
provided and the comfort of the sleeping surface are not 
considered relevant to the ])atentability of the claims. Evi¬ 
dently the reference structure would provide additional 
storage si)aee and would be comfortable, if provided with 
comfortable mattresses. 

Respectfully submitted, 

Alden E. Imus, 

Examiner, Div. 8. 


171 


Decision of Board of Appeals. | 

j 

U. S. Patent OFFtoE 
Board of Appeal^ 
March 24, 1947. j 
Appeal No. 9,453 | 

Hearing: February 6, 1947. j 

i 

IX THE UNITED STATES PATENT OFFICE i 


Before the Board of Appeals 


Ex parte Meyer Goldstein i 

- I 

Application for Patent filed March 9, 1944, Serial No. 

525,637. Beds. i 


Mr. Frank J. Foley for applicant. | 

This is an appeal from the action of the Examinerj finally 
rejecting claims 1 to 6, inclusive. No claims hav|e been 
allowed. j 

Claim 2 is illustrative and reads as follows: i 

2. A combination bed and cabinet comprising a mattress 
extending the length of the bed, a vertical spiral coillspring 
about sixteen to twenty indies shorter than the imittress, 
a frame for supporting said spring, and a storage cabinet 
extending from the foot of the bed to the rear end!of the 
spring and extending from the floor to the under slurface 
of said mattress, the top of the cabinet serving to slipport 
the portion of the mattress extending beyond the sitting to 
the foot of the bed. 

The references relied upon are: 

Mayer (Austrian), 46,044, 

XJtner (Austrian), 134,475, 


Jan. 2ij, 1911 
Aug. 16, 1933 
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The appealed claims relate to a bed structure 

172 having a built-in storage cabinet at the foot end 
thereof. The bed spring is shortened to occupy the 

space from the rear of the cabinet to the head end of the 
bed. The mattress is of the usual full length type and ex¬ 
tends from the head to the foot of the bed, overlying the 
springs and the cabinet. 

(^laims 1 to 6, inclusive, have been rejected on Mayer for 
lack of invention thereover. The patent to Mayer discloses 
a bed and cabinet combination with cabinets at both ends of 
the bed, but may omit either one, if desired. A shortened 
spring is used in the space between the cabinets. The Ex¬ 
aminer contends that there would be no invention in using 
any Ty])e of mattress in the shortened space, and if found 
uncomfortable, a second mattress or pad could be used 
over the full bed length. We see no reason to reverse the 
Examiner's action. The bed and cabinets of Mayer are the 
structural equivalent of appellant’s bed and cabinet. The 
selection of a mattress and spring would, it seems, be a 
matter of comfort. Some people would prefer a hard bed, 
while others would prefer the contrary. To provide IMayer’s 
bed with comfortable mattresses or springs would not ap¬ 
peal’ to involve invention. 

Claims 1 and 2 have been further rejected on Mayer, in 
view of rtner, on the ground that there would not be any 
invention in extending Mayer’s cabinet to the floor, as is 
done in Ttner. This is a reasonable rejection, and we 
agree that the exact size and height of the cabinet does not 
involve invention, being a mere matter of design and 
choice. 

The decision of the Examiner is affirmed. 

173 In event of appeal attention is directed to In re 
Boyce, 32 C.C.P.A. 718, 144 Fed. (2d) 896, 1944 C.D. 

609, 568 O.G. 568, 63 U.S.P.Q. 80, in regard to specifically 
including in the appeal notice all grounds of rejection in 
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the Examiner’s Statement not expressly overruled by the 
Board. | 

C. H. Sheaffer ! 

Examiner-in-Chief | 

L. P. McCaix I 

Examiner-in-Chief 
Otto W. Strochon, j 

March 24, 1947. 

Mr. Frank J. Foley, 

29 S. La Salle Street, 

Chicago 3, Illinois 


(Acting) 

Board of Appeals. 


j 

I 

I 











































Patented Jan. 15, 1924. 



UNITED STATES PATE1N|T OFFICE. 

j 

LOUIS DIAMOND, OF NEW YORK, if. Y. 

COMBINATION BEDSPRING AND CA]^INET. 


Application filed October 28, 1922. Serial Noj 597,465. 


To all whom it may concern: 

Be it known that I, Louis Diamond, a 
citizen of the United States of America, re¬ 
siding at Xew York city, county and State 
5 of New York, have invented certain new and 
useful Improvements in Combination Bed- 
springs and Cabinets, of which the follow¬ 
ing^ is a specification. 

This invention relates to a combined bed- 
10 stead and safety cabinet and, in particular, 
to one in which the cabinet is, to a certain 
degree, concealed and entirely inaccessible 
when the bed is ready for occupancy. 

A particular object of the invention is the 
15 embodiment with a suitable frame to be 
placed on the bedstead, of a safety cabinet 
in which may be placed valuable papers, 
money or the like, and which will be dis¬ 
posed beneath the spring and mattress. 

•20 A further object is to so construct the 
frame that a spring which is hinged thereto 
may be raised with a minimum of effort, the 
same being provided with suitable devices 
whereby it may be locked in its horizontal 
25 position to cover the cabinet which is formed 
as part of the frame or associated therewith. 

Keferring to the drawings in particular 
wherein one form of my invention is illus¬ 
trated :— 

30 Fig. 1 is an elevation in section of a bed 
embodying my safety cabinet and pivoted 
spring; 

Fig. 2 is a top plan view of the mam part 
of the bed showing the spring in horizontal 
35 position, and various parts broken away to 
show other parts more clearly, and; 

Fig. 3 is a perspective view of a hinge 
device used in pivotally holding one end of 
the bed spring relatively to the frame mem- 
40 ber. 

Referring more in detail to the drawings 
5 indicates the head portion of a bedstead 
having side bar's 6 and a foot portion, not 
shown. Removably placed upon the side 
45 bars is a frame 7 which may be constructed 
of metal or wood and which comprises end 
members 8 and side members 9 the right 
hand one of the latter being formed in the 
side 12 of cabinet 10 which comprises ends 
50 11, and another side member 13. The ends 


of the cabinet j are suitably secured to the 
end members 8 jof the frame 7. 

The cabinet isjprovided with cover 14 which 
is hinged thereto as at 15 and rna}’ be se¬ 
curely locked i|i closed position b}' suitable ■ 
means such as ± key operated lock. 

Pivotally supjported between the end mem¬ 
bers 8 of frami 9 is a bed spring 16 of the 
usual type, onej side of which is adapted to 
rest on the side jmember 9 which is formed in 
the side of the cabinet 10. The pivotal 
members comprise on one end of the spring 
16 a bolt 17 which is secured in a standard 
18 and projects! over the ends 8 of the frame 
7, to rest in a saddle 19 secured to said frame 
ends 8. This allows of this end of the 
spring being removed readily while the op¬ 
posite end of tlie spring is securely held by 
reason of the fact that the saddle 19 is 
displaced by d standard 18. The pivotal 7<> 
connections ofj the spring therefor makes 
the tilting of the same very easy and a pair 
of straps 20 hold the mattress 21 in place 
during the tilti][ig movement of the spring. 

Adjacent th^ corners of the spring and 
on the end menibei-s 8 of the frame there are 
disposed suitable bolts or locks 22 which not 
only support tlje free side of the spring but 
lock the spring in normal horizontal posi¬ 
tion. I sii 

The top of the cabinet is just beneath the 
spring, when t|lie latter is in normal posi¬ 
tion, and whenjthe spring is locked it is ap¬ 
parent that thej cabinet cannot be opened or 
tampered with lexcept by the one possessing 
keys to the sprijig and cabinet both. 

The spring i$ first unlocked, then the mat¬ 
tress is strapped to the spring, then the 
spring is swung up on its pivot points and 
the cabinet is unlocked. I’f 

When the bed clothes are in position it is 
apparent that | the cabinet will be covered 
and tlie whole jbed will have the appearance 
of the ordinarj' bed. 

The spring ifiay be of standard size and it a.') 
is my intentiofi to provide various .sizes of 
frames and thdir associated cabinets to suit 
any particular ^ize of spring and bedstead. 

it is to be Understood that while 1 have 
illustrated and described one form of my loy 
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device, various modifications may be em¬ 
ployed without departing from the scope of 
the inventioiL 

Wliat I claim is;— 

The combination with a bedstead, of a 
frame, a cabinet formed integrally with said 
frame, a cover for said cabinet, a spring 
member, a standard on said spring member, 
a saddle on said frame, a bolt held in said 


standard and adapted to be seated in said lo 
saddle to provide a pivot point for said 
spring member relative to said frame, and 
means for locking said spring to said frame 
on both sides of said bolt member whereby 
when the spring is in locked position on said is 
frame, said cabinet is inaccessible. 

LOUIS DIAMOND. 
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Plaintiff* Exhibit »<»■ 


HERMANN ALOIS MAYER in HAMBURG 

Bettgestell. j 

An(«ineldet am 4. Juli 1908. Be«:inn der Patcntdaucr; IS. Juli jtgi 






Den GegensUnd der Erfindong bildot ein Dettgestell, bei dem der jswischon don Liin-'N. 
teilen beSndltche Ranm zum Teile darcb einen Oder zwei Uber die ganze jliettbrcito roiolifndc 
aich an die Stirnteile des Bettgestelles anacblicBende, von anCen zugilngliche und einon 
Toil der Liegefl&cbe bildeode Hasten anagefUllt ia^ w&brend der Qbjrige Ranm zur Auf 
5 nahme einer verkGrzten Matratze dient. Dnrcb die apezielle Anordnndg dea mit Fichern 
Schnbladen oder dergl. versehenen Hastens wird es ennOglicbt, da6 did Matratze nicbt uber 
die ganze Lftnge des Bettgestelles reichen mnfi nnd 4ah«r leieHter ^ bandhaben iit. 

In der Zeichnnng ist eine AnsfUbmogaform dea Bettgeatelles schanbildlicb znr Dar- 
atellnng gebracbt worden. > 

10 Das Bettgestell bestebt in der gebrftncblicben Art ana den Stimteilen a, b, die dnrch 

die Lftngsteile e verbnnden werden. Die Seitenteile 0, v^den nnmittelbar neben den Stim¬ 
teilen a, b dnrcb einen Oder zwei fiber die ganze Beitbreite reichendd KMten verbonden* 
wodnrcb der Ranm znr Anfnabme der Matratze verkfirzt wird. Die an die Stirnteile dea 
Bettgestelles anscbliefienden, mit Fftcbem a. Schobladen d and dergl. veraebenen Hastea 
15 beeintr&cbtigen die Beqnemlicbkeit beim Liegen in keiner Weise, weil (fir die Beqaem- 
licbkeit die in dem Mittelranm zwiscben dem Hasten eingefUhrte jMatratze anaachlag- 
gebend wirkt 

PATENT-ANSPRUCH: 

I 

Bettgestell, dadnrcb gekennzeicbnet, dafi der zwiscben den Lftngiteilen (e) befindliche 
Ranm znm Teile dnrcb einen oder zwei Uber die ganze Bettbreite reicbende, aich an die 
20 Stirnteile (a, h) dea Bettgestelles anacbliefiende, von anfien zugfinglicbe and einen Teil der 
Liegeflicbe bildende Hasten ansgeffillt ist, w&brend der Ubrige Ranm znr Anfnabme einer 
verkfirzten Matratze dient. 
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KKITZ I TNKK IN WIKN. 

Brtt niit Nurhtkustrii. 

.\n~r!rt«‘J«lot mil ■J'J. .\ii;;ii''l - l>i‘;;iiin iIit riitnililaiH'i': l.'i. Mai/ r.i;’,;;. 

I>«* Krfimhiii" Itotrifft oin Ik'tt mil «‘iii<‘iii Narlilkasti'ii. wolrliiT (•rliiiiIiiiit:>L'<'maU aiis zwri nih. 
kkippliar mitciitalHUT vrrbnndont'ii Tt'ili’ii luMrlit iiiul sicli im SiriM k/.iislaml in riii iiiiii>r ilcin Ikni 
U'limllirhcs Kai-h |>;i>>oti(l hinniiscliii‘lH*ii lalSt. sn dab vi>r>|iriii"<'ii(li' Ti*ilr iiiclit vorlianiliMi siml iiiiil 
'ii li (lor Narhtkasti‘ii.(*hm*s(*iii"(‘siiiil('s (icwiilit aiiliclM'ii zn iiiiWscn. h'iclil niul Ih'iiuciii indie (iebranclis- 
.') bzw. .\nliop^cbrancli"t(‘llnni: briii^en liilit. 

In d(T Zeiehnnii:' i>t der Krfindnn<^si:e^enstand lH'i<|iiel>\veise darmsiellt. n. z\v. zei'jt Ki^. J 
ein lirtt mil miter da>sellH* i:eseh<>l>enein Naelitka>fen ini Schanbild. Kii;. 2 einen yner^elinitt naeli dor 
l.mie <(- « dor Kij:. 1 mid Fi^. -5 don •rieiehon Qner>(Minitt l)ei in (ieliraneli liel'indlielieni Naehtkasfen. 

Ide Liiniestatt /. welelie zwivkinabi:; als DiwanlH-ft anst;ol)ildet sein kann. \vei>t z. H. an dem 
10 koplicil mil or dent Kin>.ttznilniien 2 oinen Kiilirnn<;sraliinen .7 zmn Kinsehielx'ii eiiu's Naelitka>lens 4 
anl. l>i('M*r lie'tohl an> zwoi miirii'icbeii Halfien •>. (i. die dnreh ein Selurnier 7 ninkla|i|d>.'ir niitoinandcr 
(••rbmiden >ind. 

liei (iebniiicii wird der Naelitkasten aus deni Fiilirmiirsraliinen •> sonkrindit znr Laiiirsjteliso dos 

vu wvit l»'rans;:ezi»^oii (lumefalir in (lor Hroite der kleineren Hidfto .j). dab der kleiiuTO Teil ;Janf 
If) den L'r"beren Toil H "eklapiit wordon kann (Fie. 3). In diosi'in Zustand hat der N;u-htkjtstcn die normalc 
llojje mid Ix'fiiiidet sieh miinitti'llvir seitlieh dos Bettes. 

l>or Nachtka>ten •/Usitzl die liblieho Ausstattunc. wio Lndeii mid Fiiehor. die jod(H-h in dor 
/.ei< hnmi^ nieht niilier voranselianliehl siiid. 

I>as Anfstellen M>wio lliiioiiisehielioii des Naehtkasteiis ist leiehl mid beciiioiii diirehfiihrbar, da 
20 Ix i dievom Vonraii" mir oin kloiner Teil des Naehtkasten^ewiehtos an^'choben werdcii iiitib. 

l‘ATKNT-ANSl‘Rr('il: 

Belt niit unterhalb des Betirahinens in Fulirmiiron versehioblwrom Naelitkasten od. del., dadnreh 
•jekeniizeielinot. dab der Naehtka>ton (Ti. ti) zwoiteilii: mid in anseinandoreeklapiitef Laeo einsehiebbar 
i'T. '•> dab or nach tt'ilweisein Hervorzielien vnin Belt dureli I'nileeen seines vorderen Teiles (-i) in die 
(•ebraiieli.'laee eebraeht wird. 
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Plaintiff’s Exhibit No. 6. | 

I 

No. 46,044 I 

Hermann Alois Mayer in Hamburg, j 

BEDSTEAD 

Applied for July 4, 1908—Beginning of duration of latent 

July 15, 1910. I 


The invention relates to a bedstead in which the ispace 
between the longitudinal boards is partly filled by c|ne or 
two boxes extending over the entire width of the b^d en¬ 
gaging the end walls of the bedstead, being accessible! from 
the exterior and forming a portion of the sleeping aJ'ea of 
the bed, while the remainder of the space serves for receiv¬ 
ing a shoi-lened mattress. Owing to this particular ar¬ 
rangement of the box which may be provided with drawers, 
compartments, or the like, it is then feasible to use a! mat¬ 
tress -which does not have to reach over the entire length of 
the bedstead and which, therefore, can more easily be ma¬ 
nipulated. ! 

The drawing shows an embodiment of the bedstead: 

The bedstead is assembled in the usual way from end 
portions a h which are connected by the longitudinal por¬ 
tions c. The lateral portions c are connected with each 
other directly adjacent the end portion a, h by one or two 
boxes which extend over the entire width of the bed, where¬ 
by the space for receiving the mattress is shorjened. 
260 The boxes engaging directly the end portions of the 
bedstead and provided with compartments e, draw¬ 
ers d and the like, in no way interfere with the comfort 
when resting because the mattress inserted into the central 
space between the boxes is decisive for the comfort. 


CLAIM 


Bedstead, characterized in this, that the space between 
the longitudinal portions (c) is partly filled by one otr two 
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boxes extending: over the entire width of the bed engaging 
directly the end portions {ci, b) of the bed, being accessible 
from the exterior and forming a portion of the resting sur¬ 
face, while the remainder of this space serves for receiving 
a shortened mattress. 

#■*##*##*•* 

Plaintiff’s Exhibit No. 7. 

261 EXCLUSIVE LICENSE AGREEMENT 

(METALLIC) 

Filed March 24,1949. 

This Agreement made between Mevek Goldstein, a 
resident of Chicago, Illinois, and having an office at 900 
West Roosevelt Road, Chicago, Illinois, and Superior 
Sleeprite Corporation, an Illinois corporation, having an 
office and place of business at 2219 South Halsted Street, 
Chicago, Illinois, witnesseth the following: 

Whereas, Meyer Goldstein, hereinafter referred to as 
“Licensor”, has invented a combination bed cabinet, one 
form of which is disclosed in his application for United 
States Letters Patent, Serial No. 525,637, filed March 9, 
1944, and another form of which comprises a combination 
bed cabinet in which the cabinet has an open top with a 
covei’ therefor and which may be withdrawn from the bed 
frame to permit lifting of said cover, said latter combination 
bed cabinet being the subject matter of a patent applica¬ 
tion soon to be filed in the United States Patent Office; and 

Whereas, Superior Sleeprite Corporation, hereinafter 
called the “Licensee”, is desirous of obtaining a license to 
manufacture and sell said combination bed cabinet; 

Now, Therefore, in consideration of One Dollar ($1.00) 
and other good and valuable consideration passing between 
the parties and receipt of which is here acknowledged and 
in further consideration of the mutual covenants and agree¬ 
ments hereinafter recited, the parties hereby agree as fol¬ 
lows : 
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Licensor hereby grants to Licensee, subject to t|ie con¬ 
ditions hereinafter recited, the sole and exclusive ri^ht and 
license to manufacture in the United States for domestic 
and foreign sale, from stc'cl and other meta^^ic ma- 
262 terialSy but not from iion-metallic materials, j the in¬ 
ventions set forth in the aforementioned ] patent 
applications and any continuations or divisions tlierjjof and 
patents granted thereon, including any modificatijons or 
amendments thereto, whether patented, patent appljed for, 
or not, and whether invented, acquired, owned, controlled 
or dominated by licensor. It is the intention hereof |to give 
to the licensee the sole and exclusive right and license to 
manufacture and sell, as aforesaid, any and all like, 'similar 
or related Combination Bed Cabinets, the right to manu¬ 
facture and sell which, arc owned, controlled or doipinated 
by the licensor, and which may be competitive with the 
Combination Bed Cabinet as disclosed in the said Applica¬ 
tion for United States Letters Patent. j 

Each aforesaid combination bed cabinet is herejinafter 
referred to as a “unit”. | 

II I 

1 

Licensee agrees to pay to Licensor One Dollar !($1.00) 
per unit up to and including Two Thousand units ^2,000) 
per year. Fifty Cents ($.50) per unit for each uniti in ex¬ 
cess of 2,000 units up to and including Five Thousand units 
(5,000) per year and Twenty-Five Cents ($.25) ^i^it 
for each unit in excess of 5,000 units made and qold by 
Licensee in each calendar year. | 

III ! 

I 

Licensee agrees from and after the date of this j agree¬ 
ment to keep recoi’ds showing the number of units niajde and 
sold by it under this agreement and agrees to rendejr writ¬ 
ten reports to the Licensor following the end o|f each 
quarter of a year showing the number of units majle and 
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sold during such quarter under this agreement and to pay 
simultaneously therewith the royalties shown by 

» w ^ 

263 such report to haye become due during the period 
coyered by each report. Such reports and payments 
of royalties shall be made thirty (30) days after the end 
of the ])eriod coyered by each report. 

IV 

Following the issuance of a patent or patents based upon 
the aforementioned patent apy)lications or upon any con¬ 
tinuations or diyisions thereof, Licensee agrees to mark 
u])on each unit made by it in accordance with this agree¬ 
ment the word “Patent” followed by the number of the 
patent wliich coyers such unit. Prior to the issuance of 
the aforesaid patent or patents, Licensee agrees to mark 
said units made and sold by it with the notice “Patent 
Pending” or Pat. Pend.”. 

V 

Except as below proyided. Licensee agrees not to sell or 
deliyer any of said units to any furniture wholesaler main¬ 
taining a wholesale open show room within a One Hundred 
(100) Mile radius of the City Hall of Chicago, Illinois, with 
the exce]jtion of Glabman Bros., Inc. of 900 West Poose- 
yelt Road, ('hicago, Illinois, or to the successors of Glabman 
Bros., Inc., or as otherwise directed in writing by the Li- 
censoi-, })royide(l, howeyer, that the City of Milwaukee, Wis¬ 
consin, shall be excluded from the proyisions of this para- 
gra])h, and further proyided that Licensee may sell said 
units to any wholesaler within said One Hundred (100) Mile 
radius for re-sale on contract jobs only. Howeyer, it is 
understood and agreed that such wholesalers shall be pro¬ 
hibited from displaying samples of said units on their 
showroom floors, and that Tjicensee cannot sell said whole¬ 
salers any units to be used for samples. Licensee shall 
neyertheless sell such units to Licensor or any members of 
his family designated in writing by him, so long as 


264 he or they shall abide by and comply with all of the 
rules, regulations and conditions promulgated by 
the Licensee in connection with the sale thereof jto com¬ 
petitive retailers, it being understood that isolated! accom¬ 
modation sales, to a reasonable extent, shall be pei’initted. 


VI 


The Licensee shall have the right to grant non-eK’clusive 
sub-licenses hereunder to others for the manufact|Ure and 
sale of said units from metallic materials, subject to royalty 
provisions no more favorable to such sub-license tjhan the 
royalty provisions herein stated, provided that sijch sub¬ 
licensee shall be required by the terms of his sulj-license 
agreement to mark said units as provided hereinj and to 
conform to the restriction herein pi'ovided relative t(|) whole¬ 
salers in the One Hundred (DO) Alile radius area surround¬ 
ing Chicago. The Licensee further agrees to furnish Li¬ 
censor with a copy of each such sub-license and to collect 
and to payover to Licensor the royalty accruing thereunder 
to the extent of tlie rates herein provided, any excess over 
such rates being the x)roperty of Licensee, Licensee! hereby 
agrees to require each sub-licensee to furnish qijiarterly 
reports to Licensor on the number of units manufactured 
and sold in each quarter by each sub-licensee. | 


VII ! 

I 

In the event of infringement of any patents covjered by 
this agreement coming to the attention of eitheh party, 
both parties agree to consult thereon and by mutuaj agree¬ 
ment to select counsel and share ecjually the cost ojt' litiga¬ 
tion to enforce the patents. j 

VIII I 


It is further agreed that <lamages and/or profits 4^" other 
recoveries received from the aforesaid litigation 
265 shall bo shared between the Licensor and Licensee 
in the proportion in which each has contribjuted to 


the expense of the litigation from which said damages, prof¬ 
its or recoveries are obtained. 

IX 

In the event that any court decision shall be rendered 
affecting or declaring the validity or scope of patents cov¬ 
ering the aforesaid invention or any rights thereto, the 
parties hereby agree that this license agreement may be 
moditied, if necessary, to conform to such decision. 


X 

If the Licensor should question the correctness of any 
quarterly report, it is agreed that the Licensor shall have 
the right to appoint, at his own expense, a certified public 
accountant to examine the records of the Licensee in which 
are recorded the manufacture and sale of the units covered 
by this agreement, for the jnirpose of verifying said month¬ 
ly reports, and that such examination by said duly ap¬ 
pointed accountant may be conducted during regular busi¬ 
ness hours. 

XI 

In the event that the total annual sale of units under 
this agreement in any calendar year following the year 
1947 shall be less than 2,000 units, Licensor shall have the 
right to modify this agreement to make it a non-exclusive 
license and may exercise this right by notifying Licensee 
in writing to the effect that six (G) months after written 
notice by registered mail this agreement shall thereafter 
operate as a non-exclusiv’e license. After such six (6) 
months period shall have expired. Licensor shall have the 
right to grant to other manufacturers non-exclusive 
2()G licenses to manufacture said units from metallic 
materials, on terms no more favorable to such manu¬ 
facturers than are contained in such non-exclusive license 
to this Licensee. 


XII ! 

Failure of the Licensee after January 1, 1948, to pjjiy the 
royalties clue liereunder as provided in this agreement shall 
be due cause, at the option of the Licensor, for the Li([ensor 
to notify Licensee in writing of such default and of ill is in¬ 
tention to terminate this agreement, and if the d^dault 
complained of is not made good within three (3) nionths 
after such notice, the Licensoi- may thereafter, at his ojption, 
terminate this agi-eemcnt upon thirty (30) days notjice to 
that effect made in writing. I 


XIII j 

The Licensee, at liis own option, may terminati this 
agreement by notifying the Jneensoi- in writing of liis in¬ 
tention to terminate this agreement ninety (90) days! after 
date of such notice, and such termination shall thdii lie- 
come effective as of the end of such ninety (90) daysi 


XIV I 

The term of this agi-eement shall run from the date hjereon 
to the expiration of the last dated United States Letters 
Patent or of any amendment to or extension thereof, cov¬ 
ered tlierehy unless sooner terminated as otherwise^ pro¬ 
vided herein. It is understood and agreed that !if no 
United States patent lie obtained upon the inventionj^ cov¬ 
ered bv this agreement and all efforts of Licensor to obtain 
sucli patent or patents are terminated by operation o|‘ law, 
abandoned or should lie terminated and abandoned, jii the 
judgnumt of the Licensoi', as futile, the Liclensor 
267 agrees to notify Licensee promptly of such ter^nina- 
tion, and uiion receipt of such notice by Licensee, 
this agreement shall be considered terminated. I 


XV 


It is further agreed that the tiling of a voluntary (Dr in¬ 
voluntary petition to declare the T>icensee bankrupt shall 
automatically tei'ininate this license agreement, unless such 
pi'oceedings shall be dismissed within four months after 
the filing thereof. I 
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XVI 

Any loyalties which have accrued to the Licensor under 
this ai^reeinent prior to the termination thereof for any 
reason shall nevertheless be paid within thirty (30) days 
following said termination and it is further agreed that 
units completed ])rior to sucii termination, shall he subject 
to the royalty provisions of this agreement just as if made 
and sold prior to such termination. 

XVII 

Licensor reserves the right to grant separate non-ex¬ 
clusive licenses to manufacture the aforesaid inventions 
from non-metallic materials, and it is hereby agreed that 
one such non-exclusive license shall be granted to Licensee, 
subject to the terms stated therein. 

Ix Witness Wheeeof. the Licensor has affixed his signa¬ 
ture in the presence of witnesses, and the Licensee has had 
this instrument executed by its duly authorized officers on 
the respective dates opposite said signatures. 

Meyer Goldstein, 

Licensor. 

Signed: Sept. 4, 1947. 

268 Witnesses: 

Sol Fine, 

Edith Katzen, 

Meyer Goldstein, 

Licensee. 

Morris Slavin, 

AVitness. 

Superior Sleeprtte Corporation, 

By Harry At. Thorne, 

P rcsid cut. 

Signed: August 26, 1947. 

Attest: 

Fann Wallen, 

Secretary. 

#####***•• 
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Plaintiff’s Exhibit No. 8 ! 

I 

EXCLUSIVE LICENSE AGREEMENT i 
(NONAfETALLIC) | 

i 

This Achieemext made between Meyer Goldstein, I’esi- 
dent of Cliica<>' 0 , Illinois, and liavini^ an office at ffOGjAVest 
Roosevelt Road, Chicago, Illinois, and SrPEiuOR SLEhpRiTE 
CoRPORATiox. an Illinois corporation, having an officje and 
place of business at 2219 South ITalsted Street, Chjicago, 
Illinois, ’WiTXEssETH THE Followixg: j 

'Whereas, ^icyer Goldstein, hereinafter referred jto as 
^‘Licensor,” has invented a combination bed cabine^, one 
form of which is disclosed in his application for Ignited 
States Letters Patent, Serial No. 525,637, filed Maj’ch 9, 
1944, and another form of which comprises a combijiation 
bed cabinet in which the cabinet has an open top ^dth a 
cover therefor and which may be withdrawn from tlje bed 
frame to permit lifting of said cover, said latter coi^ibina- 
tion bed cabinet being the subject matter of a pateht ap¬ 
plication soon to be tiled in the United States Patent Office; 
and ! 

'Whereas, Superioi- Sleeprite Corporation, hereijiafter 
called “Licensee," is desirous of obtaining a license to 
manufacture and sell said combination bed cabinet; 

Now Therefore, in consideration of One ($1.00) Oollai* 
and other good and valuable considerations passii^g lie- 
tween the ])arties and recei])t of which is here acknowl|Hlged, 
and in further considei'ation of the mutual covenant|s and 
agreements hereinafter recited, the parties hereby j agree 
as follows; j 

270 I ! 

i 

Licensor hereby grants to Licensee, subject jto the 
conditions hereinafter recited, the sole and exclusive i-ight 
and license to manufacture in the United States for cjonies- 
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tic and foreii*']! sale, from iioit-mcfallic materials, but not 
from steel and other metallic materials, the inventions set 
forth in the afoi-ementioned patent applications and any 
continuations or divisions thereof and patents i^ranted 
thereon, including: anv modifications or amendments there- 
to, wliether patented, patent applied for, or not, and whether 
invented, acquired, owned, controlled or dominated by 
licensoi'. It is tlie intention hereof to i>’ive to the licensee 
the sole and exclusive riiilit and license to manufacture and 
sell, as aforesaid, any and all like, similar or related Com¬ 
bination P>ed Cabinets, the right to manufactni-e and sell 
which, are owned, controlled or dominated by the Licensor, 
and which may l)e competitive with the Combination Bed 
Cabinet as disclosed in the said application for United 
States Letters Patent. 

Each aforesaid combination bed cabinet is hereinafter 
refei’red to as a “unit." 

11 

Licensee agrees to [lay to Licensor One ($1.00) Dollar 
per unit up to and including two thousand (2,000) units 
per year: Fifty ($0.r)0) (’ents per unit for each unit in ex¬ 
cess of two thousand (2,000) units, up to and including 
five thousand (.'>,0()()) units per year: and Twenty-five 
($0.2.')) Cents per unit for each unit in excess of five thou¬ 
sand (.^OOO) units made and sold by Licensee in each calen¬ 
dar vear. 

Ill 

Licensee agi'ees from and after tlie date of this agree¬ 
ment to keep I’ecords showing the number of units made 
and sold by it under this agreement and agrees to render 
wi-itten reports to the Licensor following the end 
271 of each quailer of a year, showing the number of 
units made and sold dui'ing such quai-ter under this 
agreement, and to pay simultaneously therewith the roy¬ 
alties shown by such i-eport to have become due during the 
period covered by each i-epoi-t. Such reports and payments 


of royalties shall be made thirty (30) days after thfe end 
of the period covered by each report. i 


IV 


Following the issuance of a patent or patents based! upon 
the aforementioned patent applications or upon any con¬ 
tinuations or divisions thereof, Licensee agrees to park 
upon each unit made by it, in accordance with this dgree- 
ment, the word “Patent” followed by the number cjf the 
patent which covers such unit. Prior to the issuance (ff the 
aforesaid patent or patents. Licensee agrees to marl^ said 
units made and sold by it with the notice “Patent Pen(|in^ 
or “Pat. Pend.” 

V 




Except as below provided. Licensee agrees not to sbll or 
deliver any of said units to any furniture wholesaler ibain- 
taining a wholesale open show room within a one hundred 
(100) mile radius of the City Hall of Chicago, Illinois,i with 
the exception of Clabman Bros., Inc., of 900 "West B^ose- 
velt Road, Chicago, Illinois, or to the successors of Gla^nnan 
Bros., Inc., or as otherwise directed in writing by th^ Li¬ 
censor, provided, however, that the City of ^lilwajakee, 
Wisconsin, shall be excluded from the provisions of| this 
paragraph, and, further provided that Licensee ma\f sell 
said units to any wholesaler within said one hundred (jlOO) 
mile radius for re-sale on contract jobs only. Howevjir, it 
is understood and agreed that such wholesalers sha^l be 
prohibited from displaying samples of said units on jtheir 
showroom floors, and that Licensee cannot sell said wjliole- 
salers any units to be used for samples. Liegnsee 
272 shall, nevertheless, sell such units to Licensor oi| any 
members of his family designated in writing by [him, 
so long as he oi- they shall abide by and comply with i(ll of 
the rules, i-egulations and conditions promulgated b\[ the 
Licensee in connection with the sale thereof to compet|itive 
retailers, it being understood that isolated accommodijition 
sales, to a reasonable extent, shall be permitted. | 
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VI 

The Licensee shall have the right to grant non-exclusive 
sub-licenses hereunder to others for the manufacture and 
sale of said units from non-)))etalUc materials, subject to 
royalty provisions no more favorable to such sub-licensee 
than the royalty provisions herein stated, provided that 
such sub-licensee shall be required by the terms of his sub¬ 
license agreement to mark said units as provided herein 
and to conform to the restidction herein provided relative 
to wholesalers in the one hundred (100) mile radius area 
surrounding Cliicago. The Licensee further agrees to fur¬ 
nish Licensor with a copy of each such sub-license and to 
collect and to pay over to Licensor the royalty accruing 
thereunder to the extent of the rates herein provided, any 
excess over such rates being the property of Licensee, 
Licensee hereby agrees to require each sub-licensee to fur¬ 
nish quarterly reports to Licensor on the number of units 
manufactured and sold in each quarter by each sub-licensee. 

VII 

In the event of infringement of any patents covered by 
tliis agreement coming to the attention of either party, 
both parties agree to consult thereon, and, by mutual agree¬ 
ment, to select counsel and share equally the cost of litiga¬ 
tion to enforce the patents. 

273 VIII 

It is further agi-eed that damages and/or profits 
or other recoveries received from the aforesaid litigation 
shall be shared between the Licensor and Licensee in the 
propoidion in which each has contributed to the expense of 
the litigation from wliich said damages, profits or recov¬ 
eries are obtained. 

IX 

In the event that any court decision shall be rendered 
affecting or declaring the validity or scope of patents cov- 



ering the aforesaid invention or any rights therein, the 
parties hereby agree that this license agreement njiay be 

modified, if necessary, to conform to such decision. I 

i 

X i 

I 

If the Licensor should (luestion the correctness (j)f any 
quarterly report, it is agreed that the Licensor shal| have 
the right to appoint, at his own expense, a certified jpublic 
accountant to examine the reports of the Licensee in!which 
are recorded the manufacture and sale of the units covered 
by this agreement, for the purpose of verifying said ijionth- 
ly reports, and that such examination by said dujy ap¬ 
pointed accountant may be conducted during regulaij busi¬ 
ness hours. [ 

XI I 

j 

In the event that the total annual sale of units under 
this agreement in anv calendar vear following the vear 1947, 
shall be less than one thousand (1,000) units, Licensoij shall 
have the right to modify this agreement to make it a non¬ 
exclusive license and may exercise this right by notifying 
Licensee in writing to the effect that six (6) rnonthsj after 
written notice by registered mail this agreement shall there¬ 
after operate as a non-exclusive license. After sudi six 
(6) montlis period shall have expired. Licensor! shall 

274 have the right to grant to other manufacturers non- 

. . . I 

exclusive licenses to manufacture said units ifrom 

non-mctaUic materials, on terms no more favorable t(J such 
manfacturers than are contained in such non-exclusiye li¬ 
cense to this Licensee. I 

XII I 

i 

Failure of the Licensee after August 15, 1948, tq pay 
the royalties due hereunder, as provided in this J^gree- 
ment, shall be due cause, at the option of the Licensor, for 
the Licensor to notify Licensee in writing of such dc[fault 
and of his intention to terminate this agreement, and if the 
default complained of is not made good within thre^ (3) 
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months after such notice, the Licensor may thereafter, at 
his option, terminate this agreement upon thirty (30) clays 
notice to that effect made in writing. 

XIII 

The Licensee, at its own option, may terminate this agree¬ 
ment by notifying the Licensor in writing of its intention 
to terminate this agreement ninety (90) days after date of 
such notice, and such termination shall then become effec¬ 
tive as of the end of such ninety (90) days. 

XIV 

The term of this agreement shall run from the date hereon 
to the expiration of the last dated United States Letters 
Patent or of any amendment to or extension thereof, cov¬ 
ered thereby unless sooner terminated as otherwise pro¬ 
vided herein. It is understood and agreed that if no United 
States Patent be obtained upon the inventions covered by 
this agreement and all efforts of Licensor to obtain such 
patent or i)atents are terminated by operation of law, aban¬ 
doned, or should be terminated and abandoned, in the 
judgment of the Licensor, as futile, the Licensor 
275 agrees to notify Licensee promptly of .such termina¬ 
tion, and, upon receipt of such notice by Licensee, 
this agreement shall be considered terminated. 

XV 

It is further agreed that the filing of a voluntary or in¬ 
voluntary })etitioii to declare the Licensee bankrupt shall 
automatically terminate this license agreement, unless such 
proceedings shall be dismissed within four (4) months after 
the filing thereof. 

XVI 

Any royalties which have accrued to the Licensor under 
this agreement prior to tlie termination thereof for any 
reason, shall, nevertheless, be paid within thirty (.30) days 
following said termination, and it is further agreed that 



units completed prior to such termination shall be| subject 
to the royalty provisions of this agreement just as jf made 
and sold prior to such termination. j 

In Witness Whereof, the Licensor has affixed jhis sig¬ 
nature in the presence of witnesses, and the Licei^see has 
had this instrument executed by its duly authorized|officers, 
on the respective dates opposite said signatures, j 

Meyer Goldstein, | 

Licensor. 

Signed: February 15, 1948. 

I 

I 

Witnesses: ! 


Superior Sleeprite Corporation, 
By: Harry M. Thorne, President. 
Licensee. j 

Signed: February 15, 1948. | 

Attest : j 

Frann AVallen, Secretary. \ 
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Plaintiff’s Exhibit No. 9. 

276 Filed March 24,1949. 

SUPERIOR SLEEPRITE CORPORATION 
Manufacturincj Plants 

Ntiv York - Rockford - Chicago - Los Angeles 

General Officers 

2219 South Halsted Street, Chicago 8, Illinois 
Telephone MONroe 1800 

November 5, 1948 

!Mr. Meyer Goldstein 

5424 North Christiana Avenue 

Chicago, Illinois 

Dear Mr. Goldstein: 

We are pleased to enclose our check for $1567.00, repre¬ 
senting the third quarter, 1948, Chest-O-Bed royalty pay¬ 
ment. 

On attached sheet is a schedule of our reconciliation up to 
September 30, 1948. 

Very truly yours, 

SUPERIOR SLEEPRITE 
CORPORATION, 

S. Fine, 

Office Manager. 

SF/ep 


277 1948 1st Quarter 

2nd Quarter 

3rd Q%Larte'\^ 

Total 

Chicago 1702 

2308 

2836 1 

6846 

Los Angeles 30 

81 

97 

208 

Total Metal 1732 

2389 

2933 1 

7054 

Rockford 130 

143 

614 

887 

Total 1862 

2532 

3547 

1 

7941 

Metal 

Wood 

@ 


2000 


1.00 

2,000.00 


887 

1.00 

887.00 

3000 


.50 

1,500.00 

2054 


.25 1 

j 

513.50 

Total 7054 

887 

! 

4,900.50 

Less Payments April 6th and July 7th 

1 

3,333.50 

Check Herewith 


1 

1 

1 

1,567.00 
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KAISERLICHES 



PATENTAMT. 


PATENTSCHRIF 

- M 282202 -- 
KLASSE 34g. GRUPPE 17. 



HEINRICH ACKERMANN in BERLIN. 

Hit Kantenfederung an alien vier Seiten versehene Sprungfedennatratze. 
Patentiert in Deutacheo Raiche vom 3. Saptembar 1913 ab. 


Es >in<! ^'prunpiVdcrmatratzen bckannt, 
•Jercr. Spriinijfolcrn zwischcn zwci langs- 
^ r><liT!)<K r Rabnicn gehaltcTi wcrdcn. die an den ] 
1-A'kcn u- cino> -t.Trri’ii Rahmcns angrcifcn. 

5 Die 'tnrri-n K.ihnu'ri konncn sielj jedoch ! 
hicrin.'! dcin 7 ngclk)rigen langsfcdernden ■ 

M-itIu'Ii gegcm-niandcr vcrschteben. , 
I'n: !i:ilKal*'«iolitigto Hcwcgung zu vcr- > 

r:n;;-r!i. man die Sprnngtcdcrn <lurch zahl- 
lo rvu'lu- ^cgcncinandcr al)gcstcift iind | 

li.i: dn- U idvn >tarrcn Rnlimen durch slarkc ' 
/'ncndini /jinnander hingozogen. XTdligc I 
A.i'im;/•;ng '(.-r Sprungfedern gestattet dicse ' 
\iuiri!n>mg nudn. weil die I'ederii .sicli an dcr 
15 Matrat/itikame iin gniistigsten Fallc bis auf , 
d-v der iitdivn bi-idcr Kaiimcnlcistcn ■ 

/ti'.imru-n-lnu'ken la^xcn. 1 ^ 3 '' (iewicht jencr j 
\!a!r.i!7v-n i-i mudge <lcr <loppcltcn starren ^ 
Rahmtn -and der Ahsteifnngcn sowic <lcr er- ; 
so u rderludu-'n ^Mrkercn I'vdom vcrhaltnismaBig ! 

I 


I ■(.'gen^tand dcr Plrtindimg ist cine mit Kan- 
tenu- iornng an alien vier Seiten versehene 
Spningfe.lL-rmatratze. die die vorstehend ge- 
*5 nanr.ten I Kdstande vcrmci<let. 

I V'.N Kvnnzeichen l>csteht darin, daB die 
Ka; !i : tedi-rnng nnd in Ix“kannter Weisc mit- 
tilbar dur.h die^e <lic Sprungtcderanordnung 
vi'ii frciNTMicnden Eokpfusten getragen wird, 
JO die Ih'j eiiivcitigcr Matratzenansbildung durch 
viuii -.jirrin B<Hlenrahmen und bei doppel- 
itiger An>!>ildung durch einen Mittelrahmen 
\ i rhnndim ^md 


I 


An vjidi i'>t e-i l>ekannt, Sprungfedern in j 
35 \ erhiudung rmt -larren Rahmen anzuwenden, | 
alv! r„, h niemaK ist es vorgeschlagcn, am j 


slairen Rahmen freistehendc EeWpfosten anru- 
wenden. Hierdurch wird cs ermoglicht, die 
Kanten der Sprungfedermatratze auf alien 
vier Seiten federnd zu crhalten und die gcrug- 4 ® 
ten Mangel jener Matratzen, die bishcr schon 
federnde Kanten an alien vier Seiten aufwci' 
sen, zu vermeiden. 

In weiterer Ausbildung der Erfindung wer- 
den die Eckpfosten als auswechselhare Ele- 45 
mente auf die Ecken des starren Rahmens auf- 
geschoben. Sie hrauehen daher nicht beson- 
<lers verhunden, also vcrschraubt odcr ver- 
nietet zu werden, sondern dcr Zug der Kanten¬ 
federung halt sic an ihrem Platz. 5® 

Die I'ig. I und 2 der Zeichnung stellen zwci 
Ausfuhrungsl)cispiele dcr Erfindung dar. 

3 cine Aufsichi, die sowohl zu^Fig. i 
\\ ic zu Fig. 2 paBt. * 

Die Fig. 4 gibt die Ansicht einer Ecke dcs 55 
starren Rahmens fiir cine zwciscitig zu ver- 
wendende Matratze nach Fig. 1 wieder. 

Fig. 5 ist ein (IrundriB dazu. 

Die Fig. 6 und 7 zeigen cine andcrc Ausfuh- 
rungsform der Eckverbindung. Co 

Fig. 8 und 9 sind schaubildliche Ansichten 
zweier weiterer Ausfuhrungen eines Eck- 
pfosteus, und die 

Fig. 10 und It sind Ansicht und GrundriB 
eines Eckpfostens fur cine einseitig zu vcr- §5 
wendende Matratze. 

Bei dcr .Ausftihrung nach Fig. i und 3, einer 
zweiseitig zu l)enutzcnden Sprungfederma¬ 
tratze, sind die Sprungfedern a zwischcn zwgi 
langsfcdernden Rahmen h angeordnet. Diese 7# 
Rahmen h bestehen in bekannter Wese aus 
eincm I'edcrdraht, der in Abstanden zu 
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Schrauhfcflcrn c ^JC^vun<lt•Il ist.- Ic rin soU'licr 
Draht isl zwisclicn den I>c‘idcn frcistclieiidi'n 
Eckpfosten c ciner Ralinicn''eitc :niv};osj)anm 
tind Inldot so cine Kantc dos I-Vderrahmeti’' 

S Die Sprungfcdcrn a dcr iiuBcrstcn I'edorreilKn 
sind d'treh Drahtc </ niit dcin Fcdcrraliinen /> 
ni'.d durrii Drahtc / mit den inneren Sprtni'^- 
federn verintnden. Die Kckj^fosten c siivl 
dnrch cinen starren Mitlelrahmoii niitein- i 
10 andcr verbunden. ' 

Die Matrat/.c txrsitzt also mir cinen einzi^jen 
starren Rahmen. der in grolitniiiglichcm Ah- 
stand von dem hzw. den I'cderrahmen h ange- 
ordnet ist. Bel einscitig zu l>cnut7.ender Ma- 
15 tratze (Fig. 2) bildet der starve Rahnicn die 
Unterkante. \va1iron<l cr bei zweisoitig zu bc- 
nutzen<!er >tatratze (l*ig. i) in der Mitte 
liegt, daniit <lie SprunKfedern auch in den 
auBcrsten Reihen sich auf cine mbgHchst 
10 kleine Hohe zusanimendrucken lassen. 

Diirch die X’erwcndtmg nur cincs einzigen . 
starren Rahincns mit Frkj)fosten ent fallen die 
eingangs erwahnten Absteifungsdrabte und 
Zugfedern, weil dcr starve Rahmen cin scit- 1 
•5 liches Verschicben der Federrahmen gegenein- 
ander unmoglich macht. Femer verringert 
sich das Gcwicht dcr Matratze durch den Fort- 
fall eines* zweiten starren Rahmens sowie der 
Vcrsteifungwlrahte und Zugfedern. Scliliefi- 
je lich wird die nutzl^arc Hohe dcr Sprungfedern 
auch ao den Rahmenkantcn vergroBert, wei! 
die Hohe des einen Ralrmens ^ geringer ist als 
die Hohe zweier Rahmenleisten zusammenge- J 
nommea. 

tS Zwvckmifiig werden die Eckpfosten e nicht 
aus cincm Stuck mit den Verbindungsleisten g 
hergestellt odcr fest mit ihnen verbunden. .son- 
dem sic werden auswechselbar aufgesctzt. 

Bei dcr Ausfuhrung nach den Fig. 4 und 5 
40 besteht dcr Rahmen g aus T-Eisen mit nach , 
auBen gclegcnem Mittdst-g. Die Eckpfosten e I 
sind in CluB ausgefuhrt und von auBen auf den 
Mittelsthg des J-Eisenrahmens aufgesctzt. 
Sic wcrd«i durch die Wirkung der Matratzen- ] 
43 federn nach innen gezogen und legen sich , 
dabci gegen den T-Eisenrahmen. Senkrcchtc , 
VertMtbungen and cin Kippen der Eck- 


pf<i''tvnc wcrdi ii durch j die Gc^laltnng il i.- 
■'■•il'ichc!!. den Miltcl>1cg iiltrrgreifeiidcn I..1]. 
pen li verhiiiden. i 

\n SteUe der l.api)enj/' kann 11;..n cint'.i. li- 
I .appen j ( hig (> und 7 )! anwendeii. dii- duieli 
eitie (tffnung ini J-Eisenrahmen g hindui. Ii 
ge^leckt .sind. 

Auch kann man ul>cr iuid unter da'- T-h.i'eu 55 
<ider iiher und unter deb Mittclsteg, let/ln.- 
l>ei nach at'Ben gekehrlejn .MilleKteg. je l iia i- 
senkrechten Steg k ( hjig. 8) ofler je i iiu n 
wagercchten Steg ;n ( l'|g. y) greifen las-en. 

hiir cine cinseitig zij l)cnutzende .\latral/e 60 
(I'ig. 2) wird man zwejckmaBig den .'^leg in 
dcr aus I'ig. 10 und i li ersiehtlichen \\’ei-<' 
au'-bildcn. j 

Die Xnsweehselharkeit der h.ckpfoNU 11 . 
gen .ill* 1 den grcBcn Vorteil. daLi di-r I 'alui 65 
kant nicht Masehinenrahincn verM-lhedener 
ffnhe fill' vcrschiedcn sjarkc I'edern anf l.a 
ger zn halien braucht. vjiclmelir brancheii nnr 
die Kalimen g. allc in gleielicr .'''t.'irke. -owie 
mehrere S.'itze vcrschiedcn holier Iu'kpf<i'-t< n c 70 
vorratig gehalten zu \Vcrdcn. Je n.ich Ik- 
stdlung setzt man dann Ipohcre orler niedrigen- 
Eckpfosten c .tnf die R.'jhmen g, worauf mit- 
tels der I'edcrrat-mcn h \ Sprungfedern a von 
dcr bestellten (jroBe einfjjesetzt werden. 75 

pATENT-ANSplRtiCHE: 

1. Mit Kantcnfcricrung an alien vier 

.^citen verschcnc Sprirngfedcrmalratzc, da- 
durch gekennzcichne^, daB die Kanten- So 
federung {b,c) und in liekaniiter \Vei>e 
mittell)ar durch dicftc die Sprungfc<ler- 
anordnung {a, d, /)| von freistchcndeii 
Eckpfosten (c) gctrajgcn wird, die l)ci ein- 
.soitiger Matratzenans|bildung durch einen 85 
starren Bodenrahmen (g. Fig. 2) und lu i 
do|)pclscitiger Ansbildung durcli einen 
Mittclrahmcn (g. Figj. l) miteinander ver- 
bunden sind. j 

2. Sprungfederm|itratze nach .An- 90 
sprueh I. dadurch gcljccnnzoichnct, daB die 
Eckpfosten (c) ausVechselbar auf die 
F.eken des starren Rahmens (g) aufge- 
schoben sind. 


Hierzu 1 BUrtt Zeichnungen. 
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FrOschke & Siedenberg in Bremen. 

Spningfedermatratze, insbesondere fur PolstennObel, be! der <Bt 
Sprungfedem durch Biigel gehalten warden, welche mittals Kettep 
mit den anderen Sprungfedem verbunden sind. 

Patontiart im Deutschen Reiche vom 1. August 1919 ab. 



Die Ertinclung betrifft cine Sprungfeder- Die Matratze besteht au$ don Matratzep> 
xauni7c, inslxrsondcre fur Polstermobcl, bci rahmeno, der durch Drahte o.dgt gebildeten 
dcr dio Sprimgfcdcrn durch Biigel gehalten | unteren Tragflachc b und den auf der Trag- 
werdi !i. Vvclchc mittels Ketten mit den an- flache aufgcstclltcn, in geeigi^er Weise - 1 ^- 
I dcrin Sprungfedem verbunden sind. Das , festigten J>prungfedem c, die zweckmifiig, 4 * 
Ncuc hc^tcht darin, da6 die die Sprungfedem | wie in der 2 ^iciinung veranschaulidit, als so- 
umfa'>cn<lcn llaltebugel als viereckige nach ' genannte Taillcnfcdem ausgefuhrt sind. Die 
vorn ofTcne Drahtrahmen ausgefuhrt sind, an j an der vorderen Kante des Matratrenrahmens 
die sich seitlich nach unten gefuhrte Streben liogen.lcn Sprungfedem c, die xweekmaBig 
a anschlicBcn, an deren unterem Ende die nach | schrag nach vom geneigt eingestellt sind, 45 
dem Matratzenrahmen fuhrenden Ketten- | werden elxnso wie zwedonaBig die an den 
vfrhiudungen angreifen. Seitenkanten d und der hintcren Kante e an- 

E:n weiteres Merkmal der Erfindung be- ; geordneten Sprungfedem an ihrem oberen 
-ubt imter anderem darin, da6 die Biigel. | Ringe durch Bugel / umfaBt DicBogc/^be- 

4 v\v!vhe den obersten Ring der Sprungfedem ; stehen aus einem nach vom zu offenen, recht- 5 ® 

•. •nra^son. mit den nach unten gefiihrten Stre- | eckigen Drahtrahmen g, welcher Osen A auf- 
!>rn .lus cinem einzigen Stuck gebogenen ' weist, in denen der obere Ring* dcr.Spn^- 
Dr.i’.t hcrgcstellt sind. I feder c Hegt (Fig. 4). An diesen recfatcckigcn 

.Veu :•'} dcs ferneren, daB die an der Vor- 1 Drahtrahmen g schlieBen sich weitcre Schen- 
m dcr’knntc 1 dcs Matratzenrahmens liegenden j kel k an, so daB dreieckige Drahtrahmen ent- 55 
.'^pruTicfc'lcrn schrag nach vorn geneigt ein- stehen, welche eine seitlichc Versteifung dw 
pc'-telit sinil. so daB sic in Verbindung mit I Biigels bewirken und an deren unteren, mit 
de:i ]In!ti-!)ugcln bcim Niederdrucken nur ' einer Ose / verschenen Ecken die Ketten w 
nach hinten pendeln konnen. | angreifen, welche den Biigel mit don Ma- 

I Die Erfindung laBt sich in verschiedener tratzenrahmen a verbinden. AuBcrdem wer- 6p 
Wc’isc ausfuhren. In der Zeichnung ist ein den die Biigel f durch Kettenschnurungen *1, 
•Ausfuhrungsbcispiel veranschaulicht. ^ die zwischen den einzelnen Sprungfeder- 

Fig. 1 ist ein teilweiser Querschnitt durch , reihen verlaufen, untereinander und mit den 
die .^pruhgfcdcrmatratze; I anderen Sprungfedem verbunden- Ferner 

5 Fig 2 zeigt einen teilweisen GrundriB dcr ! sind die einzelnen Drahtbugel durch cbenf^ls 65 

Mat rat ze; ! an den Osen I angreifende Ketten 0 mitein- 

Eig. 3 stcllt die ganze Matratze im Grund- | ander verbunden. 
nB dnr, und ^ Durch diese die Sprungfedem urafassenden 

Fig 4 zeigt in schaubildlichcr Darstellung | Haltcmittel f werden die Sprungfedem dcr- 
t die Sprungfeder mit den Haltemitteln. ' artig versteift, daB sic niebt, wie bishcr, nach 70 
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vorii 7.U iiinkippen konneti. D.urch die schragc gekennzeichnet, daB die die Sprungfedern 

I'.instolliing dcr Federn wird al)cr auBcrdcm (0 umfassendcn Halkebugcl (f) als vicr- 

i-rroii'lit. daB l)cim Xiedcrdriickcii der Sprung- cckigc, nach vorn ofFtne Hrahtrahmen(g) 

il dcrn. I>dspicls\wisc In'ini Aufsetzen auf die ausgefiihrt sind. an die sich seitlich nach 

5 Matratze, die vorderen Sprungfedern nur unten gcfuhrto Streben (k) anschlicBen, 

nach hinten zu um den Befestigungspunkt p an dcren unterem Ende die nach detn 

der Kettc »/ pendeln (s. I'ig. i). ZwecktnaBig Matratzenrahmen fu|hrenden Kettenver- 

werden die vorderen Sprungfedern auBerdem bindungen ()«) angreifen. 

iukIi durch cine Orabtstange q in Ixjkanntcr 2. Sprungfedermjatratze nach An- 

10 WVise mitcinander verbunden, die durch spruch idadurch gekennzeichnet, daB die 

Hrahtumwicklung ^ init den Sprungfedern die Biigel bildenden prahtrahmen, wclche 

verbunden werden kann. den obersten Ring d<ir Sprungfedern urn- 

Die Drahtstange 9 wird zweekmaBig an fassen, mit den nach jjnten gefuhrtenStre- 

den Fnden durch Federn r mit dem Ma- ben aus einem einzi^en Stuck Draht ge- 

>5 tratzenrahinen verbunden, ebenso wie die bogen sind. j 

auBersten Sprungfedern der vorderen Sprung- 3. Sprungfedermatratze nach Aa- 

federreihe nochmals durch Federn mit dem spruch i und 2, dadprch gekennzeichnet, 
Matratzenrahmen verbunden sein konnen, daB die Versteifungs|streben (k) die Sci- 

•An Stelle der in dcr Zcichnung dargestell- ten eines dreieckigerji Drahtrahmens bik 

ao ten Ketten kann naturlich cine belicbigc den, der den Drahtbiigel (g) dcrart ab.i 

Drahtverschnurung bekannter Art Anwen- , steift, daB eine Foni|ianderung odcr scit-* 

dung finden. ' liches Abbiegen derj Streben odcr da 

Bugels bei Belastungjnicht eintreten karm. 

Patent-AnsprOche: 4- Sprungfedernfatratze nach An¬ 
as sprucli I bis 3. dad(|irch gekennzeichnet. 

I. Sprungfedermatratze, insbesondere daB die Haltebiigel sowohl an dcr Ruck- 

fur Polstermobel, bei dcr die Sprung- scite als auch an ihreiji nach unten rcichen- 

federn durch Bugcl gehaltCn w’erden, | den Streben (k) dur(|;h Ketten (n, 0) un- 

welche mittels Ketten mit den anderen i tcreinander und mit den anderen Sprung- 

30 Sprungfedern verbunden sind, dadurch 1 federn verbunden sinjJ. 


Hierzu i Blatt Zeichnungen. 
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In the United States Court of App^s 

* i 

for the District of Columbia Circuit 

i 


No. 10234 


MEYER GOLDSTEIN, 
Appellant, 

V. 

LAWRENCE C. KINGSLAND, 
Commissioner of Patents, 
Appellee. 


Appeal froim the District Court of the U^HTED ^tates 
FOR THE District of Columbia. | 


BRIEF FOR APPELLANT. 


JURISDICTIONAL STATEMENT. | 

I 

This appeal is from an adverse judgment of the Ijistrict 
Court of the United States for the District of Columbia 
in a suit under Revised Statute 4915, USC., Ti|le 35, 
Section 63. j 

I 

The District Court had jurisdiction for the reasoh that 
the Commissioner of Patents, by decision of the Patent 
Office Board of Appeals, has refused all of the blaims 
in an application. Serial No. 525,637, filed by the j plain¬ 
tiff ^larch 9, 1944, for a patent on “Beds”, and tljat the 
said suit was brought in the District Court Atithout 
appeal having been taken to the Court of Customs and 
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Patent Appeals, and within six months from the date of 
the decision by the Board of Appeals (Jt. App. 2). 

This Court has jurisdiction under the provisions of 
the Judicial Code, Section 128, ITSC., Title 28, Section 
225, under the circumstances that notice of appeal from 
the judgment of the District Court was filed within three 
months from the date of said judgment. (Jt. App. 62). 


STATEMENT OF THE CASE. 

The plaintiff, who is the inventor, filed his application 
for United States Letters Patent on March 9, 1944 and 
the application was assigned Serial No. 525,637. (Jt. 
App. 63). 

The invention described in the patent application per¬ 
tains to an improvement in the construction of I ‘‘ds for 
use in private homes, hotels or public institutions. The 
ordinary beds used heretofore consisted of some form of 
bedspring extending the full length of the bed, a bed frame 
for supporting the spring, and a full-length mattress. 

The plaintiff's invention provides a cabinet located 
at the foot of the bed extending from the floor to the 
undersurface of the mattress, drawers being provided 
in the cal)inet for containing blankets, clothing and vari¬ 
ous household articles. In order that the plaintiff’s bed 
may not occupy more than the usual floor area for beds, 
this cabinet extends underneath the mattress toward the 
head of the bed about 16 to 20 inches, and the plaintiff 
provides a spiral coiled spring assembly, substantially 
shorted than the usual bedspring, and which extends from 
the front wall of the cabinet to the head of the bed. 
This shortened bedspring is so positioned that its top 
surface is approximately on a level with the top of 
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the cabinet, hence the mattress is supported largely upon 
the bedspring, but the foot end of the mattr(jss lies 
directly upon the top of the cabinet. The structure of 
this bed is shown in plaintiff’s patent application drawing, 
(Jt. App. 71) and the photograph PL Exh. 10 (Jt. App. 
105). I 

Referring to the patent application drawing, the | cabinet 
6 extends from the floor to the undersurface of the mat¬ 
tress 11, the mattress being the usual full-lengjh mat¬ 
tress. The shortened bedspring which extends iDetwecn 
the front wall 5 of the cabinet and the headboard of the 
bed is the element 12. This is illustrated as a ^overed 
bedspring, since many modern bedsprings have a! canvas 
covering for excluding dust. However, the use of ver¬ 
tically wound spiral coils within this covered be^ispring 
is explained in the specification of the application. (Jt. 
App. 64, 65). I 

A possibly clearer picture of the invention is| shown 
in an actual photograph of a full-size bed made fbr com¬ 
mercial use. (Jt. App. 105). Two of the drawers are 
shown pulled out upon the floor, to reveal theijr large 
size. The coil springs are shown exposed, as the canvas 
cover is omitted. | 

The purpose of plaintiff’s invention is to provide 
cabinet or storage sjDace within a bed of ordinaryj length, 
width and height, occupying only the usual flooij* space. 
(Patent Specification, Jt. App. 63) (Goldstein Testimony, 
Jt. App. 20-24). 

By making the cabinet extend all the way fifom the 
floor to the undersurface of the mattress and a^out 16 
to 20 inches forwardly from the foot of the bed, a [cabinet 
is obtained, in a double bed, having over eight cubic foot 
capacity, which is greater than the cubic capacit\[ of the 
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average size dresser and slightly under the capacity of 
the largest dresser on the market (Jt. App. 17, 23). 

It ^vas the plaintiff’s purpose to provide this cabinet 
space in a bed, and yet provide a bed just as comfortable 
as the ordinary bed. 

Even though the full-length mattress is not supported 
by a full-length spring, in plaintiff’s bed, the bed is 
nevertheless comfortable, although it is not obvious that 
it would be comfortable, as it lacks the customary full- 
length bed spring. Prospective customers doubted its 
comfort until they tested it by actually lying down on it. 
(Jt. App. 24, 25). 

The patent application was duly prosecuted in the 
Patent Office but no claims were allowed. All of the 
claims were rejected on two Austrian patents, one issued 
to Mayer Xo. 4G,044, issued January 25, 1911, the principal 
patent, and the otlier issued to Utner, Xo. 134,475, on 
August 10, 1933, (Jt. App. 85, 86). 

I'lio Examiner’s reasons for rejecting the claims on 
the two Austrian patents are briefly stated in the “Exam¬ 
iner’s Statement” filed before the Patent Office Board of 
Appeals. (Jt. App. 75, 76). 

A translation of the Mayer patent from German to 
English (Jt. App. 87, 88) had been furnished to the 
Patent Office by plaintiff during prosecution of the applica¬ 
tion. This translation was made by Mr. Felix Stern, a 
partner in the firm of Singer, Ehlert, Stern and Carlberg, 
foreign patent attorneys. The affidavit of Mr. Stern, part 
of PI. Exh. 6 was inadvertently omitted by the printer of 
the appendix but is in PI. Exh, 6. The correctness of the 
translation has never been disputed by the Patent Office. 

The Patent Office Examiner stated (Jt. App. 75 — 
last paragraph) “Mayer discloses a bed and cabinet 
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combination in which a shortened mattress works jin the 
siDace between end boxes: Mayer proposed the juse of 
“one or two boxes, * * (Emphasis added) | 

i 

The Board of Appeals decision, speaking of Mayer’s 
patent (Jt. App. 78) states: “A shortened spring p used 
between the cabinets”. This disagreement with thejPatent 
Examiner and the translation remains without explajnation, 
or support in the evidence. | 

The District Court’s Finding of Fact (Jt. Aj^p. 61) 
states that shortened “matratze” as used in the j Mayer 
patent, means a shortened spring. This variance fitom tlu 
sworn translation has not been explained and \l'hether 
it is supported by the evidence is an issue. | 

The problem which plaintiff was endeavoring i'p solve 
was to provide additional storage space in small | houses 
and apartments having insufficient closets and inac^equate 
floor space for the accommodation of sufficient dtessers, 
bureaus and the like (Jt. App. 20, 21). That Gol(fstein’s 
invention was not an instance of a prompt solujtion to 
a newly arisen problem but was the answer to long¬ 
standing need which had been recognized by numerous 
inventors heretofore, is evidenced by the twenW U. S. 
patents constituting Plaintiffi’s Exhibit 3, copies oi which 
are separately bound for the use of this court. | These 
patents were issued over a period of years ranginjg from 
1869 to 1942, a matter of 73 years. | 

Doubtless, it is a matter of common knowledge that 
the majority of American liomes need more jstorage 
space and are plagued with bed room floor are^s that 
are too small, hence the prior patents of Plj^intiff’s 
Exhibit 3 corroborate this assumption. But, furthermore, 
the patents bear witness of earnest efforts many 
inventors to solve the prol)lem. That the probljiin has 
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never before been successfully solved by any patented or 
unpatonted bed either known or placed on the market 
commercially and that the need has been satisfied by 
the plaintiff's invention may be assumed from the fact 
that a Chicago manufacturer has signed license agree¬ 
ments with the plaintiff (Pltf’s Exlis. 7 and 8, Jt. App. 
88-101) and has paid royalties to plaintiff (Jt. App. 
102, UK)) without awaiting the issuance of a patent to 
plaintiff. Substantial sales of the plaintiff’s bed were 
made within the initial nine-months i)eriod after manu¬ 
facture began. Evidence of these sales appeared in the 
last royalty report received ])rior to the trial in the 
District Court (Pltf’s Exli. 9 — Jt. App. 102-103). 

These sales of ])laintiff’s bed represent a retail value 
of over one-half million dollars (Jt. App. 36-37). 

'{'he license agreements were not executed until after 
the Board of Appeals had affirmed the rejection of the 
patent application, (Jt. App. 33, 34). Plaintiff was 
urged to have the bed manufactured to prove that the 
public would, as hoped, accept it, (Jt. App. 34) so that 
tliis court might know whether Goldstein satisfied the 
long existing need. The execution of a license agreement 
in the absence of an issued patent placed IMr. Goldstein 
at a disadvantage in securing the best reward for the 
invention he had created (Jt. App. 35), and bed manu¬ 
facturers were were not anxious to make the bed without 
the protection of a patent, (Jt. App. 32) 

STATUTES INVOLVED. 

The conditions under which a 2 )atcnt may be granted 
to an inventor, are defined in the following statute, 35 
U.S.C. 31; R.S. 4886: 

“Any person who has invented or discovered any 
new and useful art, machine, manufacture, or com- 
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position of matter, or any new and useful iipprove- 
ments thereof, or who has invented or discovered 
and asexually reproduced any distinct and new vari¬ 
ety of plant, other than a tuber-propagated! plant, 
not known or used by others in this country,! before 
his invention or discovery thereof, and not patented 
or described in any printed publication in this or 
any foreign country, before his invention or discovery 
tliereof, or more than one year prior to his Applica¬ 
tion, and not in public use or on sale in this country 
for more than one year prior to his applicatjon, un¬ 
less the same is proved to have been abandonejd, may, 
upon payment of the fees required by law, and other 
due proceeding had, obtain a patent therefor.’^ 

The statute authorizing a bill in equity to obtain a pa¬ 
tent, is the following statute 35 U. S. C. 63; R. 4915: 

“Whenever a patent on application is refused by 
the Board of Appeals or whenever any applicant is 
dissatisfied with the decision of the board df inter¬ 
ference examiners, the applicant, unless appeal has 
been taken to the United States Court of Customs 
Patent Appeals, and such appeal is pendingj or has 
been decided, in which case no action may be Ibrought 
under this section, may have remedy by bill irj equity, 
if filed -svithin six months after such refusal |or deci¬ 
sion; and the court having cognizance thereof, on 
notice to adverse parties and other due proceedings 
had, may adjudge that such applicant is entitled, ac¬ 
cording to law, to receive a patent for his invention, 
as specified in his claim or for any part thereof, as 
the facts in the case may appear. And such Adjudica¬ 
tion, if it be in favor of the right of the applicant, 
shall authorize the commissioner to issue such patent 
on the ai)plicant filing in the Patent Office a j copy of 
the adjudication and otherwise complying jvith the 
requirements of law. In all cases where the[re is no 
opposing party a copy of the bill shall be served on 
the commissioner; and all the expenses of the proceed¬ 
ings shall be paid by the applicant, whether the final 


— 8 — 


decision is in his favor or not. In all suits brought 
hereunder where there are adverse parties the record 
in the Patent Office shall be admitted in whole or in 
part, on motion of either party, subject to such terms 
and conditions as to costs, exj^enses, and the further 
cross-examination of the witnesses as the court may 
impose, without prejudice however, to the right of the 
parties to take further testimony. The testimony and 
exliibits, or parts thereof, of the record in the Patent 
Office when admitted shall have the same force and 
effect as if originally taken and produced in the suit.” 

STATEMENT OF POINTS. 

The points on which appellant intends to rely in this 
appeal are as follows: 

1) That the Patent Office Board of Appeals erred 
in holding that claims 1 to 6, inclusive, of plaintiff’s 
patent application were properly rejected as not in¬ 
volving invention over the Austrian patent 46,044 
issued to Mayer. 

2) That the Patent Office Board of Appeals erred 
in holding that claims 1 and 2 of plaintiff’s application 
were properly rejected on the above Mayer patent 
in view’ of the xVustrian patent No. 134,475, issued to 
Utner. 

3) That the Patent Office Board of Appeals erred 
in the statement in its decision that a shortened spring 
is used in the space between the cabinet of Mayer. 

4) That the United States District Court erred 
in holding that plaintiff’s claims 1 to 6, inclusive, in¬ 
volve no invention over the Mayer patent. 

5) That the United States District Court erred 
in holding, as slated in Paragraph 3 of the Findings 
of Fact, that the term shortened “matratze” as used 
in the Mayer patent means a shortened spring. 
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6) That the United States District Couijt erred 
in holding that the !Mayer patent contains la clear 
teaching of the essence of plaintiff’s alleged intention. 

7) That the United States District Couilt erred 
in holding, as stated in Paragraph 5 of his bindings 
of Fact, that plaintiff’s device lacks invention! in view 

of the patent to Mayer. | 

I 

SUMMARY OF ARGUMENT. I 

I 

The average, or the majority, of American honjies have 
small bedrooms and inadequate storage space fqr cloth¬ 
ing, blankets, linens, and has other similar articles. This 
prevalent condition has long existed and has long de¬ 
manded some relief. j 

Plaintiff’s invention aims to provide ne^v and convenient 
storage space within a bed of normal size, theifeby not 
requiring additional floor si)aee. | 

The prior patents give evidence of numerous efforts 
over the i^ast 75 years to relieve this shortage ofj storage 
space, these patentees proposing to modify a bed structure. 

So far as is known, and the Patent Office does [not con¬ 
tend otherAvise, the American imblic has not acceijted and 
adopted any of these prior patented structures, hejice they 
all must be deemed to have failed to have furnisheck a solu¬ 
tion of the problem or have relieved it in any Measure. 

In only the first nine months of manufactur^ by the 
licensee, almost 8000 of plaintiff’s beds were sold repre¬ 
senting a retail value of over one-half million j dollars. 
These sales prove that what Goldstein invented lias been 
accepted by the public as a practical aid in solying the 
need for more storage space. | 

The Courts have consistently held that proof 0 |f a long 
existing demand and need, proof of years of fruitless ef- 
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forts by numerous prior inventors to relieve that need, 
and proof of final success by one inventor alone marks 
him as undoubtedly entitled to a patent. 

The disclosure of the Mayer patent, relied on by the 
Patent Office, did not advance the art. The bed as dis¬ 
closed is impractical and no one has adopted it. 

The law in this Court and elsewhere is that when a 
foreign patent is offered as an anticipation it can be con¬ 
sidered only in the light of the law relating to such a 
foreign publication and nothing may be read into it that 
it does not reveal on its face. 

flayer, a foreign patentee, shows in his patent drawing 
only a bed frame and a pair of boxes. No bed spring or 
mattress is shown. 

An authentic sworn translation of the patent specifica¬ 
tion reveals that Mayer says a shortened mattress (mat- 
ratze) may be inserted into the space between the boxes. 
If one box only be used, as he suggests it may, presum¬ 
ably the mattress would fill the rest of the space. 

Plaintiff contends, and defendant admits, that a bed 
so constructed would be uncomfortable and hence imprac¬ 
tical. 

Plaintiff contends that this admission eliminates Mayer 
as an obstacle to the issuance of a patent to Goldstein, 
as nothing more may be, under the law, added to Mayer 
to build it up to an artifical and false anticipation of the 
only worthwhile answer to the public need for this piece 
of bedroom furniture. 

The Solicitor’s proffer of two German patents show¬ 
ing merely steel bed springs which are plainly designated 
and identified as “Sprungfedermatratze” supports the 
plaintiff and not the defendant. Evidently, as the Solici¬ 
tor has helped to prove in the record, when a German 
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speaking inventor has made an improvement in \yhat we 
in America call a bed spring he identifies the bed spring 
as “Sprungfedermatratze”, all in one long word,! a Ger- 
man language habit. When he means a mattress, any 
kind of a mattress, comfortable to lie upon, and in j this in¬ 
stance, a shortened mattress, which is more easili^ mani¬ 
pulated by the housewife, he identifies it as ‘^mairatze.” 

Plaintitf contends that if Mayer had on his rqind the 
emplojTnent of a shortened steel bed spring, such a|s Gold¬ 
stein was the first ever to produce, and which is top hea\’y' 
and cumbersome ever to be easily manipulated,! Mayer 
would have mentioned plainly a shortened ‘‘Spruii[gfeder- 
matratze”, and would not have said it was easily! manip¬ 
ulated. It w’ould have forestalled the need for th|e hind¬ 
sight wisdom of the Patent Office, if Mayer had isaid he 
also intended to use a full length ‘hnatratze” onj top of 
the shortened ‘^Sprungfedermatratze”. That woujd have 
have been easy for him to say in his specificatic^n. But 
he did not, and the Patent Office is not entitled, uijder the 
law’, to say it for him. i 

Plaintiff further contends that the Patent Office officials, 
if they had never seen or heard of Goldstein’s in’fention, 
never w’ould have thought of their present interpi[etation 
and distortion of the Mayer patent. They w’oul^ have 
brushed it aside as impractical and ignored it as th(^ w'hole 
w'orld did during all the years since 1910. I 

Plaintiff denies that there is any basis in the patent law- 
decisions for such marked solicitude concerning jvhat a 
foreign patentee must have had in his mind but failed to 
describe or show in his patent drawing. Plaintiff contends 
that the Federal Courts have consistently indicated a 
genuine solicitude that a patent be not denied to an inventor 
who has created for the American public a useful! device 

i 
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which the public has long needed and which numerous prior 
patentees sought in vain to create. 

The two basic novel concepts which characterize plain¬ 
tiff's invention are of course not shown in the Mayer pat¬ 
ent, and they are so unusual and contrary to the prior 
I)ractice in the art that they would not be obvious upon 
mere consideration of Mayer’s patent by a person of ordi¬ 
nary skill. 


ARGUMENT. 

The plaintiff had long been aware of the dire need for 
more storage space particularly in the bed rooms of the 
average American home, and that was what gave rise to his 
invention. Specifically, the need w-as to provide more stor¬ 
age space conveniently accessible, without adding another 
piece of furniture, which would require more floor area. 

The structure of the plaintiff’s invention is perhaps most 
readily perceived and remembered upon viewing the photo¬ 
graph of the plaintiff’s bed shown on page 105 of the joint 
appendix. 

A mere glance at this photograph reveals the striking 
novelty of this new design in beds. For the first time in 
the history of bed manufacture there appears a bed whose 
full length mattress is supported upon a shortened bed 
spring and upon a single compact cabinet, the latter ob¬ 
viously being large enough to provide considerable storage 
space. 

Nevertheless, as explained by the inventor (Jt. App. 
•Jo), and in his patent specification (Jt. App. 64), this new 
bed is as comfortable as ordinary beds heretofore common¬ 
ly Icnown, for the reason that the weight of the trunk of 
the sleeper does not rest upon that portion of the mattress 
which is within 16 to 20 inches of the foot of the bed. Only 


the legs of the sleeper extend over that space ai^d they 
may be adequately cushioned and supported by the mat¬ 
tress which lies on top of the cabinet and upon th^ short¬ 
ened bed spring. I 

By eliminating a portion of the usual full length bed 
spring, plaintiff was able to provide a large cabi^iet, all 
of it accessible from one standing position, at the foot of 
the bed where it is most apt to be handy. | 

If the cabinet space provided were very minor in jextent, 
as represented by one or a few sliding drawers positioned 
underneath the bedspring at the foot of the bed, as I shown 
in the Barley patent 390,008 (PI. Exli. 3), the amount of 
cabinet space would hardly justify this departure fr^m the 
usual bed construction. However, without diminisliing in 
the slightest the normal bed comfort which the euttomer 
will in any event insist on having, the plaintiff has provided 
a storage cabinet having a capacity of as much as 8.3|L cubic 
feet, greater than the cubic capacity of the average size 
dresser (Jt. App. 17, 23). i 

Each of the prior U.S. patents, (PI. Exli. 3) s(^lected 
from only a portion of the prior patented art toi show 
prior efforts to solve this storage space problem, disclose 
slidable storage drawers attached to beds. i 

j 

The earliest patent. Burr 94,560 of 1869 shows dijawers 
added to the end of the bed, thereby increasing the ajinount 
of floor area required by that bed. The structure bhown 
in this patent evidently has not filled the existing need 
as it is not kno^vn to be on the market. ! 


Giordano 1,297,144 issued in 1919 shows a bed of glreater 
than usual length having numerous drawers both kt the 
ends of the bed and also underneath the bed sprinp. If 
this patent has disclosed what the public needs no jdoubt 
the bed shown in it would be on the market, but th'ere is 



— 14 — 


no evidence that it has ever been adopted and used at all 
or enough to come to general notice. 

The other 18 U. S. patents show beds providing storage 
space in the form of slidable drawers disposed beneath full 
length bed springs. None of the devices shown in these 
patents are known to be in use,—hence, it is clear that 
they did not supply the solution to this long standing prob¬ 
lem. 

The Mayer and Utner Austrian patents show that Mayer 
noted that the need for storage space existed in Austria or 
Germany in 1910 and that Utner noted it in 1932, twenty- 
two years after Mayer’s patent issued. Utner’s patent 
adopts nothing from the Mayer patent, as Utner placed 
his cabinet under the bed spring. 

There is no evidence in the record, nor any known to 
exist as a matter of common knowledge, that any of the 
prior patentees succeeded in filling the need to the satis¬ 
faction of the public. There is no need here to attempt 
to prove or even guess why the public never adopted any of 
the prior devices. The conclusion is irresistible that a 
successful solution such as was devised by plaintiff was 
not obvious. That conclusion is of vital importance in 
view of the law which ought to govern this case. 

The plaintiff’s invention is very simple in design. It is 
no complex mechanical device such as is found in folding 
beds, davenports and other furniture pieces having a 
dual purpose. The materials employed in it have always 
been available since vertical spiral coil springs first ap¬ 
peared in the bed art. They are shown in French 152,357, 
issued in 1874. 

Yet no one excepting Goldstein ever offered this solution 
t 0 the public. Nor did anyone find or detect the solution in 


the Mayer patent, which is now so confidently hailed! by the 
Patent Office as having revealed the key to success, j 

The royalty report (Jt. App. 102-103) shows s^les of 
almost 8000 of plaintiff’s beds in the first nine ijaonths, 
representing a retail value of over one-half million jdollars 
(Jt. App. 36, 37). Usually, the reported decisions 4escrib- 
ing commercial success report sales of periods sjucli as 
five or more years after issuance of a patent, hehce the 
first nine months here should not be compared wiljh such 
longer periods. I 

I 

Seventy-five years of prior efforts expended 6n this 
exact problem and seventy-five years of failures, Record¬ 
ing to the principles of the patent law laid dcjwn by 
the courts of this land create an almost unrebuttable legal 
presumption that Goldstein is indeed the inventbr and 
discoverer of a patentable device. j 

Neither the Patent Office Solicitor nor the Jjlistrict 
Court have seen fit to meet head-on that challe|nge of 
the legal presumption that the record of seveiity-five 
years of efi;orts and failures point to Goldstein as un¬ 
doubtedly an inventor. The issue was sidestepped| in the 
District Court by asserting that all of the defects of 
Mayer’s patent, revealed by Goldstein’s invention 33 
years later, may lightly be assumed now’ not tj) have 
existed and that anyone in the exercise of ordinary skill 
and common sense would have seen that, by modifying 
Mayer’s disclosure to duplicate Goldstein’s later [inven¬ 
tion, success w’ould instantly be attained, yielding | a new 
bed which the public w’ould accept. j 

It is argued by the defendant that what Mayeij failed 
to mention when he wrote his specification is npw’ and 
always w’as obvious and should be added to Mayer’d actual 
disclosure as a matter of common sense (Jt. App. 156-57). 
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The Patent Office seems unable to accept the possibil¬ 
ity that Mayer never reached the goal he sought and that 
he produced only a dud. The contention of the Patent 
Office amounts to this: that Mayer must be regarded as 
a successful inventor as a matter of common sense and 
that missing parts required for success may be inter¬ 
preted into the Mayer patent. The Solicitor admits (Jt. 
App. 56) that if the !Mayer patent be read as plaintiff 
reads it, it is impractical, but becomes practical if certain 
features are added thereto. It is implied that the Aus¬ 
trian inventor must be legally presumed to be endowed 
with common sense and all the judgment necessary to 
successful achievement, and that persons of ordinary' skill 
in the art when viewing the Mayer patent must be legally 
presumed likewise to be endowed with common sense and 
the intent as well as the ability to visualize what should 
be added to Mayer’s actual disclosure to make it the 
full equivalent of what Goldstein later invented and 
claimed. 

We know of no legal presumption in American juris¬ 
prudence that any one is endowed with common sense, 
sound judgment or such vision. There is too much evi¬ 
dence to the contrary that large numbers of people are 
sadly lacking in common sense or in practical vision 
or in the good judgment necessary to successful achieve¬ 
ment. 

We know of no legal presumption that inventors, as a 
special class, are endowed with common sense, 'practical 
vision or sound judgment. The Patent Office shelves contain 
thousands of patents disclosing inventions never commer¬ 
cialized and which demonstrate that many inventors have 
lacked those three qualities. There is a well knowm legal 
presumption that a person charged with crime is legally 
presumed innocent until proven guilty, but the law has 
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never endorsed any presumption that all persons jor any 
persons possess common sense, vision and good jud^ent 

It must not be forgotten for an instant that thej Patent 
Office officials view the Mayer patent with the vijsion of 
hindsight wisdom, for however sincere and unbiasjed they 
may be, tliej" had Mr. Goldstein’s patent application and 
drawing laid out before them at the time they discovered 
the defects in the Mayer patent, issued thirty-threjs years 
previously, and declared how those defects could be 
remedied. | 

On the other hand this court has declared in J^aldwin- 
Southwarh v. Coe, 133 F. (2nd) 357, 365, (moije fully 
quoted elsewhere herein) that a foreign publicaticjn must 
be considered in the light of the law relating to | such a 
publication and that it is not competent to readj into a 
foreign publication anj’ information which it d(j)es not 

afford on its face. j 

! 

It was contended by the Patent Office that ! anyone 
would add certain obvious further improvements tJ Mayer 
to yield a bed that obviously would be comfortable. 

The soundness of that contention is contradictec^ by the 
fact that within the ensuing 33 years no one did add those 
improvements and that when i^eople actually saw (jnot vis¬ 
ualized) but actually saw for the first time the completed 
Goldstein bed they still doubted that it was comfortable 
enough to use (Jt. App. 25, 18). 

Definition of Invention. j 

i 

The Patent Office Statutes contain no definitioii of in¬ 
vention. IMany earnest and intelligent efforts have been 
made to formulate a statute defining invention, 3 ''et! no one 
has succeeded. Nevertheless, the Federal Court^ often 
have to decide whether an invention is patentable, jusually 
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whether an issued patent is valid. The courts have, over 
the course of the past hundred years or more, formulated 
a number of tests or rules which aid in determining, not 
by a mere guess or hunch, hut from the evidence, whether 
or not a patentable invention has been presented to them 
for adjudication. These guides or tests created out of 
the experience of the courts have become a firmly estab¬ 
lished part of the Patent Laws and are recognized by the 
Federal Courts as standards which they should follow 
and which will help them in the exercise of their duties. 
This viewpoint has been expressed by the Court of Cus¬ 
toms and Patent Appeals in the decision in In re Shortell, 
142 Fed. (2nd) 392 where the Court said: 

‘‘Congress lias frequently amended Section 4886, 
supra, but has never seen fit to require higher stand¬ 
ards for the determination of inventions than those 
so frequently declared by the courts. It, therefore, 
seems to us that the rule of legislative adoption of 
judicial decisions is applicable, and the standards de¬ 
clared by the courts previous to such amendment 
have become the settled law not subject to judicial 
repeal. 

“It follows, from the foregoing, that until Congress 
shall otherwise specifically hold, this Court will con¬ 
tinue to hold that if a process or thing constitutes 
patentable subject matter, is new and useful, and the 
process performed or thing produced would not be 
obvious to one skilled in the art, invention should be 
presumed and a patent may properly issue therefor.” 

Some Tests of Invention. 

It is proper to take into consideration the state of the 
prior art when determining whether there is invention. 
Gordon Form Lathe Co. v. Wolcott Machine Co,, (C. C. A. 
6th) 32 F. (2nd) 55; Eihel Process Co. v. Minnesota Paper 
Co., 261 U. S. 45. Accordingly, plaintiff has placed in 
evidence 20 prior patents embodied in PI. Exh. 3. 
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It has been held by the courts that where a nuijiber of 
inventors working independently of each other \^ithout 
knowledge of each others efforts simultaneously I'each a 
substantially identical solution of a newly arisen problem 
or need, a strong presumption exists that what they ac¬ 
complished was within the range of ordinary mechanical 
skill. When the problem yields to the efforts of the first 
experimenter no presumption can exist that the slolution 
was unobvious. National Elec. Prods. Co. v. Circle Mcxihle 
C. Co. SG F. (2d) 84, SS. (CCA 2d). 

But, conversely, it has become a soundly established 
principle of the patent law that when the evidenc^ as to 
the state of the prior art clearly establishes that a need 
had long existed, and was widely recognized, ahd that 
numerous patentees had sought to fill that need wi|h little 
or no success, one who does supply that want, w^io suc¬ 
ceeded where others failed is very probably an ihventor, 
and if there be doubt, that doubt should be resolved in 
favor of invention. The Barbed Wire Patent Cdse 143 
U. S. 275, (and In re Davison 12 F. (2d) 814 (App. Ip. C.). 

In the Barbed Wire Patent case there was clear,! undis- 
putable evidence supplied by prior patents that nujnerous 
prior inventors had sought to perfect a good wir^ fence 
having prongs or barbs to discourage cattle from forcing 
their way through fences consisting of several vertically 
spaced horizontal wires strung on posts. Some of the 
prior patented devices achieved no sales, others wdre sold 
in minor quantities, whereas the Glidden barbed ^vdre of 
the patent in suit was a tremendous success. | 

As to this evidence of prior failures the Suprem^ Court 
said at 143 U. S., pp. 282, 283: 

‘‘It is true that the afi&xing of barbs to a fence- 
wire does not apparently give a wide scope to the 
ingenuity of the invention; but from the crude} device 
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of Hunt to the perfected wire of Glidden, each patent 
has marked a step in the progress in the art. The dif¬ 
ference between the Kelly fence and the Glidden fence 
is not a radical one, but slight as it may seem to be, 
it was apparently this which made the barbed-wire 
fence a practical and commercial success. 

# * * # 

“There are many instances in the reported deci¬ 
sions of this court where a monopoly has been sus¬ 
tained in favor of the last of a series of inventors, 
all of whom were groping to attain a certain result, 
which only the last one of the number seemed able 
to grasp.” 

In Expanded Metal Co. v. Bradford 214 U. S. 366, 381, 
tlie Supremo Court said: 

“It may be safely said that if those skilled in the 
mechanical arts are working in a given field and have 
failed after repeated efforts to discover a certain new 
and useful improvement, that he who first makes the 
discovery has done more than make the obvious im¬ 
provement which would suggest itself to a mechanic 
skilled in the art, and is entitled to protection as an 
inventor”. 

This sound rule, which is a rule of reason, is one of the 
safest guides for the determination of invention. 

Goldstein’s claim of invention cannot with justice to 
him, now that he has made an acceptable invention which 
others failed to produce, be defeated by the mere asser¬ 
tion that the defects of Mayer’s Austrian patent could 
readily be corrected by any one skilled in the art and that 
such correction would be obvious. Mayer’s patent had 
been issued about 33 years before Goldstein filed his ap¬ 
plication, and in 33 years no one in the furniture trade 
had perceived what the Patent Office asserts had been 
obvious for 33 years. 
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i 

The Court of Appeals, 6th Circuit, overruled a j similar 
argument in Gordon Form Lathe Co. v. Wolcott 
Co. 32 F(2d) 55, 58 by saying: 

‘‘Although the demand for such a machine tpol had 
long existed, such combination had not befpre oc¬ 
curred to any one. The devices of Brophy an^ Mon- 
trevid, though adaptable, were not accepted !by the 
trade and so adapted. Such fact strongly indicates 
that the changes were not obvious and involved more 
than mechanical skill.” I 

j 

The Patent Office contends, as expressed in thej Exam¬ 
iner’s Statement (Jt. App. 76) and in the oral argument 
of the Patent Office Solicitor (Jt. App. 57) thatj Mayer 
must have had in mind more than he expressedj in his 
patent, for example, a shortened bed spring plu^ a full 
length mattress. j 

The logical refutation of that contention, and ^ne we 
think the District Court should have employed, eveji apart 
from the rule of law respecting foreign patents, jis that 
if Mayer had such thoughts in mind his patent aff(^rded a 
full opportunity and the proper place for him to ^press 
them. That was the time and place for Mayer toj speak, 
and he did speak, and presumably described all th^re was 
in his contribution to the art. What he failed to djescribe 
he probably failed to achieve. What he failed to kchieve 
remained for later inventors to produce. 

If the lacking improvements could be obvious to any one 
skilled or interested in the art, no one was closer to the 

I 

precise subject than Mayer. A shortened bed sprihg was 
unheard of in homes or the furniture trade. Thej combi¬ 
nation of a shortened bed spring, a full length nfattress 
and a cabinet was unheard of. If Mayer had cojiceived 
that combination he would have hailed it as new and 
described it fullv. He, like other inventors, had rpade an 

I 


A^achine 


effort toward the solution of this storage problem, but like 
the 20 patentees in Plaintiff’s Exhibit 3, he fell short of 
success. 

The Supreme Court has laid down another guiding 
principle squarely applicable here. In the Barbed Wire 
Patent Case, 143 U. S. 275, 287, the court said: 

“Under such circumstances courts have not been 
reluctant to sustain a patent to the man who has 
taken the final step which has turned a failure into 
a success. In the law of patents it is the last step that 
wins. It may be strange that, considering the im¬ 
portant results obtained by Kelly in his patent, it did 
not occur to him to substitute a coiled wire in place 
of the diamond shape prong, but evidently it did not; 
and to the man to w’hom it did ought not to be denied 
the quality of inventor.” (Emphasis added). 

When the principles of the patent law w^ere being devel- 
ojied liy tlio courts over the past 100 years, we believe it is 
a fair appraisal of their attitude to state that they be¬ 
lieved that inventors should be rew^arded by the grant of 
patents w'here it appeared that they had made novel and 
useful contributions of a practical nature to the useful 
arts and sciences. The Constitution in Article I, Section 
8 states: 

“The Congress shall have the pow’er to promote 
the progress of science and useful arts, by securing 
to authors and inventors the exclusive right to their 
respective writings and discoveries.” 

This judicial attitude in favor of the practical, successful 
inventor is well expressed in Diamond Rubber Co. v. 
Consolidated Tire Co. 220 U. S. 428, 435, by Justice 
McKenna, as follow's: 

“Knowledge after the event is ahvays easy, and 
problems once solved present no difficulties, indeed, 
may be represented as never having had any, and 
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expert witnesses may be brought forward to sh(f)w that 
the new thing which seemed to have eluded the world 
was always ready at hand and easy to be seein by a 
merely skillful attention. But the law has other tests 
of the invention than subtle conjectures of what might 
have been seen and yet was not.” | 

The record of this application in the Patent Offic^ shows 
only five prior patents cited by the Examiner, ijiamely, 
Diamond 1,480,853 (Jt. App. 81) the Mayer andj Utner 
patents, and two British patents not important lenough 
to consider here. There is no evidence that the iPatent 
Office knew or gave any weight to the fact thaj: there 
were many prior patented efforts to solve this ptoblem, 
nor is there any indication whether the Examiiier be¬ 
lieved that Goldstein had discovered the solution aijid that 
the public would accept the Goldstein bed. | 

Plaintiff was unable to supply the Patent Offi(je with 
proof of commercial success, but the District Cor^rt had 
before it proof of public need for and public acceptance 
of the invention. Yet there is no indication, fr(|>m the 
Court’s decision, as to what, if any, consideration lie gave 
to the established principles of patent law which n6t only 
would have justified him but should have impelled |him in 
sustaining plaintiff’s right to a patent. j 

I 

The Law of This Court in Respect to the Use lof 
Foreign Patent References. | 

I 

Plaintiff sought to impress upon the Board of ^PPeals 
and upon the Justice of the District Court the fatt that 
there is a clear and firmly established rule of law aiihered 
to by this Court relating to the use of foreign patents as 
references. | 

The opinion written by the Board of Appeals together 
vith the memorandum and the findings of fact fifed by 
the District Court indicate beyond doubt that bbth of 
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these tribunals either ignored this rule Avhich had been 
cited to them or felt that it was of such small moment 
as not to require their adherence to it. 

This Court has not only enunciated this rule but has 
stated that the rule must be followed. 

A recent opinion of the Court of Appeals of the Dis¬ 
trict of Columbia containing an expression of this rule was 
rendered in 1942 in Baldtvin-Southwarh Corporation v. 
Coe, 133 F. (2d) 359, 365, wherein Associate Justice 
Stephens speaking for this Court said: 

“The consideration of a foreign publication relied 
upon as a reference against a claimed invention must 
he in the light of the law relating to such a puhlica- 

tion.-’ (Emphasis added.) 

* * * 

‘‘It is not competent to read into a foreign publica¬ 
tion any information which it does not afford on its 
face. Badische Anilin S Soda Fahrik v. Kalle, C. C. 
S. D. X. Y. 1899, 94 F. 163, affirmed 2 Cir., 1900, 104 
F. 802; Loeiv Filter Co. v. German American Filter 
Co., 6 Cir., 1908, 164 F. 855; Carson v. American 
Smelting cC' Refining Co., 9 Cir., 1925, 4 F. 2d 463, 
certiorari denied, 1925, 269 U. S. 555, 46 S. Ct. 18, 
70 L. Ed. 409. The disclosure of a foreign publica¬ 
tion must he so clear that it teaches the subject matter 
of the patent in suit zvithout assistance from the 
latter. TFzscow.sm Alumni R. Foundation v. Breon <& 
Co., 8 Cir., 1936, 85 F. 2d 166, certiorari denied, 1936, 
299 U. S. 598, 57 S. Ct. 191, 81 L. Ed. 441. More¬ 
over, as was held in Atlantic Gzdf S Pacific Co. v. 
Wood, 5 Cir., 1923, 288 F. 148, 155, quoting from 
dmiotti Unhairing Co. v. Comstock Unhairing Ma¬ 
chine Co., C. C. S. D. X. Y. 1902, 115 F. 524, a case 
itself based upon Seymour v. Oshorne, ‘A (foreign) 
document so obscure in its terminology that two con¬ 
flicting theories may be deduced therefrom and sup¬ 
ported by equally plausible arguments is too in- 




definite to be utilized as an anticipation.’ These 'prin¬ 
ciples, although applied by the courts referred to in 
infringement suits, are equally applicable to pro¬ 
ceedings to obtain a patent. Bechet v. Coe, 1^38, 69 
App. D. C. 51, 98 F. 2d 332. That is to say, a foreign 
publication cannot operate to anticipate a claimed 
invention unless it satisfies these principles.’’\ (Em¬ 
phasis added.) 

It is significant that this Court declared thcjt this 
rule of law must govern the interpretation of foreign 
patents. There is no alternative. 

That the foregoing rule is a firmly established ijule of 
this Court and has been followed for many years |s wit¬ 
nessed by the fact that it was stated and follovjred in 
1927 in the case of In Re Eh, 19 F. (2d) 677, 678 ind in 
1938 in Bechet v. Coe, 98 F. (2d) 332, 335, from which 
we quote the following statement by Associate iustice 
Stephens: 

“The disclosure of a foreign patent is io be 
measured not by what may be made out of it, but 
what is clearly and definitely expressed in it In 
Re Eh, 57 App. D. C. 203, 19 F. (2d) 677; Carson v. 
American Smelting and Refining Co., C.C.aI 9th, 
463.” 

I 

! 

The Sworn Translation of Mayer’s | 

Patent Is Controlling. | 

What Mayer actually discloses is revealed in the ^worn 
translation (Jt. App. 87, 88). The Solicitor for the Ifatent 
Office offered in evidence (Jt. App. 106-111) two German 
patents 282,202 and 329,378 showing details of construc¬ 
tion of spiral coil steel bed springs. The inventioi^s are 
prominently entitled “Sprungfedermatratze,” henjse if 
these patents have any e\ddentiary value it is this.j If a 
German speaking inventor shows a bed spring he makes 
sure to definitely identify it as “ Sprungfedermatratzej. ” 



— 26 — 

The plaintiff placed in evidence as PI. Exh. 6 (Jt. App. 
87, 88) a sworn translation which translation he had also 
given to the Patent Examiner. This Exhibit translates 
“matratze” as mattress, and nowhere in the Mayer patent 
is found “Sprungfedermatratze.” Exhibit 6 is the only 
competent evidence in this record as to what “matratze” 
means, and it must now be accepted as correct. 

The Patent Olfice Board of Appeals and the District Court 
Violated the Eule Eegarding Foreign Patents. 

The Patent Office Examiner accepted plaintiff’s trans¬ 
lation and never disputed the translation to the effect that 
“matratze” means mattress and nothing else. However, 
the Board of Appeals deserted the Examiner’s acceptance 
of the translation and, for some unaccountable reason, 
tossed in the remark (at Jt. App. 78) that “A shortened 
spring is used in the space between the cabinets.” (re¬ 
ferring to Mayer). (Emphasis added.) 

This plain error of the Board of Appeals has been 
compounded by the District Court Finding of Fact No. 3 
(Jt. App. 61) stating that the term ^‘matratze” as used 
in said ^^layer patent “means a shortened spring.” There 
is no competent evidence in the record to support that 
Finding of Fact. In truth, the record evidence flatly 
contradicts that finding. It may be concluded, since what 
Mayer discloses is of the utmost materiality, that the 
judgment is not supported by the evidence. 

The Patent Office Solicitor (Jt. App. 56, 57) and the 
District Court (Jt. App. 61) contrary to the clear mandate 
of the law, gratuitously added to the plain disclosure of 
Mayer’s patent a shortened bed spring of spiral coil type 
positioned as is Goldstein’s and a full length mattress, 
both of which acting together are decisive for and neces¬ 
sary for the comfort of the sleeper. To meet Goldstein’s 


A 



claims it was deemed necessary to add a cabinet like 
plaintiff’s. i 

i 

Plaintiff’s Appraisal of Mayer’s Patent. | 

Defendant has contended in the past and may contend 
again that even if Mayer did not in truth disclose the 
combination invented and claimed by plaintiff there! would 
still remain the question of whether the differencjes be¬ 
tween the foreign patent and the plaintiff’s device involve 
invention or mere mechanical skill. | 

The Patent Office officials and the District Cojirt in 
their appraisal both of what Mayer discloses an(^ what 
could obviously be added to his patent are consciously or 
unconsciously influenced by the fact that they sawj Gold¬ 
stein’s invention first and then looked at the Mayer patent 
later. They cannot deny or shrug off the inescapable fact 
that they were influenced by what Goldstein taught | them. 

They are forced by their official duties, nevertheless, to 
make the appraisal, despite the fact that they are iii pos¬ 
session of the wisdom of hindsight. I 

But Mayer, the patentees who preceded and followed 
him, the workers of ordinary skill in the art, and lall of 
the millions who needed the invention and who ceiitainly 
were very familiar with beds, lacked this hindsight wis¬ 
dom. I 

! 

Therefore, it is only from the viewpoint of those ;^eople 
who preceded Goldstein, that a just and fair appraisal 
may be made of whether observation of Mayer’s patent 
revealed or would suggest the Goldstein invention. Plain¬ 
tiff will here undertake fairly to present that viewpoint. 

Let us first admit the truth that the problem of sljorage 
was an old and familiar one and that many had trieji and 
failed to solve it acceptably to the public. | 
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Let us next assume that any of these people seeking 
to solve the problem in 1943, for example, ran across the 
Mayer patent along \\'ith the numerous U. S. patents 
which preceded and followed Mayer. Kemembering that 
extra storage space is the object of the search or effort, 
what would such a person see in Maj^er? 

He would see two boxes, or drawers, both shallow, 
which apparently could with equal advantage be hung 
anywhere below the bed frame, just as was shown in 
many of the U. S. patents. He would note that Mayer 
states very indifferently that either or both boxes could 
be used. 

Xow, right at this point is noted an indication, plain 
on the face of the Mayer patent, that his patent did not 
teach or reveal a step forward in the act. 

It would be apparent to an observer that either or both 
of those drawers could be underslung under a bed spring 
and they would serve just as well. Therefore, there does 
not appear on the face of this Mayer patent any advan¬ 
tage gained by intruding one or two of the boxes into the 
space normally occupied by a mattress or bed spring. 

Mayer states that the one or two boxes employed w’ould 
constitute a portion of the resting surface, and admits 
that doubt may arise as to the comfortableness of the bed, 
by stating in his specification that the boxes ‘‘in no way 
interfere with the comfort w’hen resting because the 
mattress inserted into the central space between the boxes 
would be decisive for the comfort.’' (Jt. App. 87.) 

The observer in 1943 would also note, upon translating 
the patent, that Mayer states (Jt. App. 87) that because 
he employs one or two boxes “it is then feasible to use 
a mattress which does not have to reach over the entire 
length of the bedstead and which, therefore, can more 
easily be manipulated.” To the observer “manipulated” 
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would probably be thought to refer to the housjemfe’s 
rather frequent turning of a mattress end for tend or 
upside do^vn, a job she usually does alone and onte wliich 
is awkward and difficult. The observer would agr^e that 
a shortened mattress would be thus more easily njianipu- 
lated. But the positive statement that a full lengljh mat¬ 
tress is not needed would, to the observer’s mindi mean 
that Mayer thinks'a shortened mattress is all tllat the 
bed required, and that an important advantage sought by 
Mayer is the elimination of the customary full ! length 
mattress—perhaps to save on the cost of the mjjttress. 
Any observer would drop consideration of Mayer’s [patent 
because it is impractical. j 

The defendant, aided by hindsight wisdom, no-vy con¬ 
tends that in any event it would require no invention 
for a person to pile on short and long mattresses, p^ds or 
anything else until a comfortable lying surface is attjained. 
That requires adding to Mayer’s structure things h^ does 
not disclose and says are not necessary. j 

I 

Plaintiff admits that one could make a comfortable bed 
among the rock fragments in a rock quarry if he em¬ 
ployed cushions, springs and Jiiattresses of the right 
shape and number. But in this proceeding, we ar^ con¬ 
sidering a commercial device, needed no doubt by| hun¬ 
dreds of thousands of housewives, which, if it cai^ help 
them, thev must be able to buv in a furniture store,! com- 

7 'I 

pletely and properly designed and constructed, jwhich 
requires no further experimenting and no adjustipents. 

It has a very helpful amount of cabinet space,! con¬ 
veniently located, attractive in appearance, and though 
she may doubt its comfort because it lacks a full length 
bed spring, which beds have always had, she can test 
it out in a couple of minutes and clear up her doul|)t. 
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il may be that Mayer never built his device and never 
learned that when having his head or feet or both lying 
on stationary boxes and the heavy trunk of his body 
on a yielding, shifting mattress he could not escape dis¬ 
comfort. 

The patent, in the absence of knowledge of Goldstein’s 
bed, teaches no advantage to be gained or worthwhile pur¬ 
pose to be served by intruding the boxes into the mattress 
area, and endeavors to dismiss the obvious question of dis¬ 
comfort by attributing to the shortened mattress the sole 
ability to prevent discomfort. Therefore, why should any 
observer think it worthwhile to go to the expense of 
building a sample of Mayer’s device the way Mayer said it 
should be built to find out whether Mayer was right 
about the comfort when it is so apparent that he was 
wrong. We think the observer would toss the patent 
aside. 

Mayer displays a vague and indifferent viewpoint on 
the choice between one or two boxes and the correspond¬ 
ing length of his mattress and his one or two shallow 
boxes do not appear to justify jeopardizing the comfort 
of the bed. Plaintiff contends that any observer of the 
Mayer patent, prior to Goldstein’s invention, would have 
judged the Mayer device by its description in the patent 
and would have deemed it impractical and having less 
practical merit than most of the U. S. patents. It is more 
than likely that the observer in 1943 would thereafter have 
followed the teaching of one of the U. S. patents or tried 
to improve on such U. S. patent. 

One important concept, the fulfillment of which makes 
Goldstein’s device a bed the people need and buy, is 
that it becomes necessary and worthwhile to use a short¬ 
ened bed spring if you build a ca.binet substantially as 
large as an ordinary dresser and put it at the foot of the 


bed, which is usually the most accessible part of tl|ie bed. 
As part of the concept this cabinet can be placed within 
the normal floor area of the bed without making an un¬ 
desirably high bed, if the upper portion of the <;abinet 
occupies space heretofore, for 50 years or more, occupied 
by the foot end of an ordinary resilient spiral cc^il bed 
spring. 


Mayer did not have that concept and his paten^ fails 
to disclose it. His single box at the foot of the bed is not 
w’orth bothering wath and obviously, if used ^t all, 
wmuld be better placed beneath a full length bed Spring. 

Goldstein is the first in the art to shovr a cablet of 
such useful size, from floor to mattress, so posijtioned 
relatively to a shortened bed spring. j 

Another important concept discovered and revealed only 
by Goldstein was that the cabinet top and the shortened 
spring, if positioned properly will so support ji full 
length mattress that the sleeper will be unaware bf the 
cabinet. 

Is that concept shown in Mayer’s drawing or de¬ 
scribed in his specification ? The answer is no. 


These two concepts of Goldstein’s invention, May^r has 
not disclosed. If the Mayer patent had never ijssued, 
there is no doubt that the Patent Office would already 
have granted a patent to Goldstein. The above disclussed 
two concepts, and their embodiment in a commeiicially 
successful bed, are of the essence of Goldstein’s patent- 
able invention. They represent, at least, plaintiff’s pjatent- 
able advance over the U. S. patents. It required im4gina- 
tion of inventive order to conceive them. Or expressed 
another way, these tw’o concepts were not obvious! to a 
person of ordinary skill. 

If Mayer did not clearly disclose and describe thesb con¬ 
cepts in his foreign patent, and he did not, then Gold- 
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stein’s two concepts still remained nnobvious to persons 
of ordinary skill. 

In other words, if these two concepts of Goldstein’s 
and their combined use in such a bed were not obvious 
before Mayer’s patent issued, that patent did not make 
them obvious. 

Something, we know not what, that was going on in 
Mayer’s mind, made the correct and successful solution of 
the problem unobvious to him. A person of ordinary skill 
cannot now be deemed to have the power of vision which 
Mayer lacked when he was actually working on the prob¬ 
lem. 

Mayer failed, as did all the other prior patentees. 
His invention died at birth for lack of any utility he 
or others could discover in it. The law forbids, and it is 
believed that the conscience of this equity court will 
forbid, that the Patent Office be now permitted to re¬ 
construct this insignificant foreign patent in the light of 
Goldstein’s invention for the sole purpose of denying a 
patent to the successful inventor, the plaintiff. This Court 
should not award the credit to Mayer, as the Patent 
Office urges, and deny to Goldstein the reward for that 
which he and he alone invented, to solve a problem which 
had foiled for seventy-five years the efforts of numerous 
prior patentees. 


CONCLUSION. 

The claims in suit define a novel and patentable in¬ 
vention. 

Xo prior patent, particularly the foreign patent to 
Mayer, discloses or even suggests plaintiff’s unobvious 
solution of an old problem. 



Being a fore^n patent, nothing may be added to Mayer 

I 

which is not clearly disclosed therein. i 

! 

The structural details of Mayer’s patent drawing and 
his specification contradict any assumption that he |even 
had in his mind the essential novel concepts of the Gold¬ 
stein invention. What was not then obvious to Mayer 
could not become obvious to another merely by reading 
his patent. 

W'herefore, plaintiff prays that the judgment o^ the 
District Court be reversed, and this cause be remajnded 
with instructions to authorize the issuance of a patetit to 
plaintiff as prayed. ! 

Respectfully, | 

Frank J. Foley, | 

Carlton Hill, | 

Attorneys for Appellant,\ 

53 West Jackson Boulev}ard, 
Chicago, Illinois. | 

Solicitor and of Counsel \ 

William A. Smith, i 

Smith, Michael and Gardiner, ! 

Woodward Building, 

Washington, D. C. [ 
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APPEAL FROM THE JUDGMENT OF TEE UNITED L^TATES 

DISTRICT COURT FOR THE DISTRICT OF COLUMBIA 

I 

- j 

BmEF FOR THE COMMISSIONER OF PATENTS 

1 

I 

— 

I 

INTRODUCTION j 

1 

This is an appeal from the judgment (App. ^2) of 
the United States District Court for the Distijict of 
Columbia, dated ^February 11, 1949, dismissii^g ap¬ 
pellant’s complaint (App. 2-6) against the | Com¬ 
missioner of Patents in an action imder Siection 
4915 R. S. (35 U. S. C. 63), Civil Action No. 38[L2-47, 
in which appellant sought to have the District 
Court authorize the Commissioner to grant him a 
pa^tent containing certain claims (App. 3-5) for 
an alleged invention in ‘‘Beds.” The complaint was 
dismissed on the ground that appellant’s devic^ lacks 


2 


invention in view of the Austrian patent to Mayer 
(App. 60). 

APPELLANT'S APPLICATION 

The specification of the application at bar (App. 63- 
69) describes an alleged invention in a combination 
bed and storage cabinet. The essence of this combina¬ 
tion is the provision in a bed of usual width and length 
of (1) a shortened coil spring extending from the head 
of the bed toward the foot thereof, the spring termi¬ 
nating about 16 to 20 inches from the footboard of the 
bed; of (2) a cabinet which extends from the fioor to 
a height which is level with the top surface of the 
spring in the space between the end of the spring and 
the footboard of the bed; and (3) a full length mat¬ 
tress over the top of the spring and the top of the 
cabinet (Finding of Fact 2, App. 61). 

THE CLAIMS 

The claims which appellant seeks appear on pages 
3 to 5 of the joint appendix. Of these, only claims 1 
and 2 specifically limit the storage cabinet as extend¬ 
ing from the floor level, but since appellant makes no 
contention that this limitation differentiates those 
claims patentably from the other claims, it is believed 
proper to say that all the claims stand or fall together. 
Hence no necessity exists for separate analysis of the 
claims. 

TEE FBIOB. ABT 

The Austrian patent to Mayer, No. 46,044 of Janu¬ 
ary 25, 1911 (App. 85), the principal prior art relied 
upon below clearly discloses a combination bed and 
cabinet in which the cabinet is provided at the head- 
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board or the footboard or at both places. The space 
between the cabinets receives a shortened “matfatze,” 
which term as used in said Mayer patent ha^ been 
interpreted below to mean a shortened spring (App. 
61). 

The Austrian patent to Utner of March 1^, 1933 
(App. 86) also shows a combination bed and Storage 
chest. Although this patent was not referred io spe¬ 
cifically bv the District Court it shows that the pro- 

* *• I 

vision of a chest extending to the floor is old. | 

German patents 282,202 and 329,378 dated February 
19, 1915, and November 25, 1920, respectively (App. 
106-111), show spring structures which are called 
‘^matratze.’’ 

STJMMASY OF AKQTTMENT 

I 

1. The Austrian patent to Mayer discloses | essen¬ 
tially the same combination that is alleged to be the 
essence of appellant's invention. 

2. The Austrian patent to Mayer, though a foreign 
patent, is a valid reference, since under the 
ities it is not required that the foreign 
descri})e the identical thing claimed in order to be 
a refoT-ence. One skilled in the art can reasonably 
be expected to know that in the structure illustrated 
in the Mayer patent a spring is to be used in the 
space between the ends of the cabinets, an^ji that 
the term “matratze” used in the description means a 
spring. The German patents in evidence show 
clearly that that term is used to designate a bed 
spring. 

3. The commercial success relied upon by appel- 

I 

lant is of no importance, since such success is not 


^uthor- 

patent 
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a criterion in determining whether there is invention, 
and since such success cannot take the place of 
invention. 

AEGUMENT 

As previously indicated, all the appealed claims 
may be considered as a unit, since all of them have 
been held unpatentable over the same prior dis¬ 
closure ; namely, the Austrian patent to Mayer 
(App. 85). 

It is believed to be apparent from a cursory com¬ 
parison of the drawing illustrating appellant’s al¬ 
leged inventive device (App. 71) with the bed shown 
in the drawing of the Mayer patent that both the 
patentee and appellant were operating in the same 
art. Both were concerned with the provision of 
storage space or compartments in a bed of usual or 
ordinary size, and both utilized a portion of the space 
between the headboard and footboard for that pur¬ 
pose. Although Mayer shows two cabinets or chests 
in the drawing, the description accompanying the 
same states that “one or two boxes” may be used 
(App. 87). Therefore, when appellant provides only 
one cabinet at the footboard, he is merely follow¬ 
ing the suggestion clearly made by Mayer over thirty 
years prior thereto. Then in the space between the 
ends of the chests, both appellant and the patentee 
inserted a. shortened spring, which both parties state 
is all that is necessary for comfort. Appellant con¬ 
tends that the patentee’s “matratze” is not a spring, 
but that term was interpreted by both the Board of 
Appeals of the Patent Office (App. 78) and the Dis¬ 
trict Court (Finding of Fact 3—^App. 61) to mean 
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a shortenea spring. Accordingly, it is submitted that 
the Mayer patent discloses essentially the same com¬ 
bination of bed and storage chest as appellant ^lieges 
is the essence of his alleged invention and which he 

I 

seeks to monopolize by his claims. Nothing novel or 
inventive is urged for the utilization of a padding or 
mattress on the shortened spring and cabinet! since 
it is considered to be obvious that such use would 
occur to the ordinary person as an adjuvant necessary 

I 

for sleeping comfort. j 

Appellant urges that what Mayer actually discloses 
is revealed in the translation appearing at p^ges 87 
and 88 of the joint appendix (Br. 25). According to 
this translation, the word ‘‘matratze” used in Mayer 
is read as mattress, and according to appellantfs con¬ 
tention that is the only competent evidence 'in the 
record as to what “matratze” means (Br. 25). Fur¬ 
ther, appellant urges that there is no competent evi¬ 
dence in the record to support Finding of Fac| No. 3 
(App. 61) that the term “matratze” as used in the 
Mayer patent means a shortened spring, and that, 
therefore, the judgment is not supported by thie evi¬ 
dence (Br. 25). I 

Notwithstanding this contention by appella4t it is 
submitted that there is sufficient evidence in the record 
to warrant and to support this finding of fact made by 
the Court below. German patents 282,202 and 329,378 
(App. 106, 109) introduced in evidence by appellee 
show on their faces only coil springs. Appellafit con¬ 
cedes that that is all that is shown in the drawings of 
these patents (App. 40, 41). Yet in the descriptive 
portion of these patents those springs are denonjiinated 
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bv the word ‘‘matratze/’ which is identically the same 
word used in the Mayer patent to designate the part 
placed between the cabinet members. While it is true 
as appellant contends that the inventions of the Ger¬ 
man patents are entitled ‘^Sprungfedermatratze/’ 
nevertheless the patentees used the term ^‘matratze’^ 
generically in speaking of their construction. (See 
col. 1, line 18; col. 2, line 66, App. 107; col. 1, lines 11, 
15,17, and 27, App. 108; col. 1, lines 21 and 22, and col. 
2, line 1, App. 110 and col. 1, line 5, App. 111). Ac¬ 
cordingly, since it is indisputable that the device il¬ 
lustrated in these patents is a spring, there is suf6.- 
cient evidence to warrant the finding that the term 
‘‘matratze” on the continent of Europe, and particu¬ 
larly in the German speaking countries means a spring 
or bedspring as well as a mattress. 

Moreover, if one considers the drawing of the Mayer 
bed (App. 85) it will be noted that at the bottom of 
the sideboard c is provided a small ledge. These 
ledges on the sideboards provide the sole support for 
the element called a ^^matratze” by the patentee. If 
the patent disclosure is to be interpreted in the man¬ 
ner contended for by appellant, that is, that a mattress 
of ordinary construction is placed in the space between 
the ends of the cabinets, the question arises as to how 
the mattress is to be supported so that it in turn can 
support the weight of a person utilizing the bed for its 
intended purpose. As a matter of common knowledge 
a mattress, per se, does not possess sufficient rigidity 
for that purpose. Admittedly a mattress alone would 
not be sufficiently supported by the ledges shown on 


the sideboards of Mayer’s bed to permit its use as a 
bed. Therefore, when the patentee states thail the 
^^matratze” inserted in the space between the cjiests 
“is decisive for comfort” (App. 87) it seems only 
reasonable to infer that such “matratze” would j sup¬ 
port the weight of a person utilizing the bed fo|r its 
obvious and intended purpose. That purpose would 
result from the use of a “matratze” of the type illus¬ 
trated in the German patents of record. The | dis¬ 
closure of the Mayer patent must be evaluated the 
basis of what it could be reasonably expected to tpach 
those skilled in the art. With that measuring itick 
it is submitted one skilled in the art or even any (rea¬ 
sonable man would know that a spring, not a matt|*ess, 
was to be used in the combination bed and storage 
chest described and illustrated in the Mayer patent. 

Appellant contends that since the Mayer pateUt is 
a foreign publication the rule of law applicabl^ to 
such publications has been ignored by both the Bbard 
of Appeals of the Patent Office and the District 
Court, which in and of itself is reversible error (Br. 
23, 24). That rule of law is stated to be that noth¬ 
ing may be read into it (the foreign patent) |:hat 
the patent does not reveal on its face (Br. 10). j In 
view of that contention, a resume of the ruling^ of 
the courts is deemed pertinent. | 

The law relating to foreign publications or pat^ts 
as references against a claimed invention is set f(j)rth 
in Seymour v. Oshome, 11 Wall. 516, wherein j the 
Supreme Court held that the defense of invaliditjr of 
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the patent in suit because described in a foreign 
publication is not made out unless it is shown that— 

the description and drawings (of the foreign 
publication) contain and exhibit a substantial 
representation of the patented improvement 
in such full, clear, and exact terms as to enable 
any person skilled in the art or science to 
which it appertains to make, construct, and 
practice the invention * * *. 

It is of importance to note that the Court used the 
expression “substantial representation’^ not exact 
representation. Under this rule, this Court in 
Becket v. Coe, 69 App. D. C. 51, 98 F. (2d) 332 held 
(p. 54) that— 

foreign patents are valid references when there 
is a clear disclosure of the invention sought 
to be patented in the United States. In 
Be Cross Cust. & Pat., App. 1932, 62 F. 2d 
182 * * *. The disclosure of a foreign 
patent is to be measured not by what may be 
made out of it, but what is clearly and defi¬ 
nitely expressed in it. In Re EK, 57 App. 
D. C. 203, 19 F. 2d 677. 

And again in Baldwin-Southwark Corp. et al., v. Coe, 
76 U. S. App. D. C. 412, 133 F. 2d 359, this Court 
reaffirmed its adherence to the ruling in Becket v. Coe, 
supra. 

The Court of Customs and Patent Appeals whose 
decision in In Re Cross was apparently approved by 
this Court in Becket v. Coe, supra, has had this ques¬ 
tion before it many times. Early in its jurisdiction 


over appeals from the Patent OflGice it held, in tn Re 
Crowell, 17 C. C. P. A. 1009, 39 F. 2d 681, that— 


a foreign patent is a valid reference foir all 
that is clearly disclosed therein. i 

Later, in In Re Cross, 20 C. C. P. A. 710, 62 P. 2d 182, it 
held that— 

We know of no rule relating to foreign! pat¬ 
ents when used as references which req^res 
that every element and feature of the claiips in 
the patent application shall be clearly sho^n in 
such foreign patent. 

This holding was referred to in In Re MulligaT^, 23 
C. C. P. A. 1220, 83 F. 2d 917, and still later in Re 
Sherman, 26 C. C. P. A. 1337, 104 F. 2d 619, the (^ourt 


stated: 


Upon the question of the weight to be given 
a foreign patent cited as a reference, whaljever 
else may be said, it is well settled that it ii not 
required that the patent describe the idenjtical 
thing in order to be a reference, and wjhere 
there is a difference the question of whether 
such difference involves invention or merei me¬ 
chanical skill must be considered. j 

Furthermore, that Court has held that where the Jxact 

I 

showing of the foreign patent may not be a completely 
practical device, nevertheless it can still be a valid 
reference— InRe Zuckerman, 21C. C. P. A. 737,67 i’. 2d 
905—as well as holding that foreign patents ma^ be 
combined with others for what is clearly sh^own 
therein. In Re Cross, In Re Zuckerman, In Re Sher¬ 
man, all supra. 
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Accordingly, it is submitted that appellant’s state¬ 
ment of the rule of law relating to foreign patents 
(Br. 10) is not in accordance with the adjudications; 
tliat foreign patents are just as effective as references 
as other patents for what they clearly show or for 
wliat those skilled in the art can reasonably be ex- 
])ected to have been taught thereby; and that even 
though a literal reading of the disclosure of the for¬ 
eign y)atent may result in an impracticable device, 
nevertheless it mav still be a valid reference. 

Applying the rule of law respecting foreign patents 
enunciated by the Court of Customs and Patent Ap- 
])eals, which rule was apparently adopted by this 
Court in Becket v. Coe, supra, to the facts of the in¬ 
stant case, it is submitted that the person of ordinary 
skill considering the Mayer device would recognize 
that a spring and not a mattress was suggested to com¬ 
plete the bed structure, both because of the type of bed 
illustrated, and because of common knowledge of the 
fact that a padding in the form of a mattress would 
not support the weight of the user. Hence, the term 
“Matratzet” in Mayer was used in that disclosure in 
the same manner that that term was used in describing 
the bed springs in the German patents, and the hold¬ 
ings below to that effect was reasonable and proper. 
Since the Mayer patent is considered to teach that 
much, which admittedly is the essence of appellant’s 
alleged invention, then the sole difference between 
appellant’s claimed invention and the reference teach¬ 
ing is the use of a full length mattress over the spring 
and cabinet. As pointed out in In Re Sherman, 
supra, where there is a difference between the dis- 
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closure of the foreign patent and the claimed inden¬ 
tion, the question of whether such difference involves 
invention or mere mechanical skill must be consideiped. 
This difference in the instant case is a noninven|:ive 
and nonpatentable one, since it is believed to be|ap¬ 
parent and obvious that the amount and extenij of 
padding utilized on a bed depends wholly upon indi¬ 
vidual whim or caprice. Such difference, it is Sub¬ 
mitted, does not rise to the level of inventive ingenu¬ 
ity, and, hence, cannot be the basis for patentability. 

Appellant urges also that the acceptance by |the 
public and the commercial success of appellaht’s 
bed point to invention (Br. 15). Evidence of c|)m- 
rnercial success is of record (App. 88-103). How¬ 
ever, commercial success is not a criterion in Sde- 
termining whether there is an invention— Mar^oin 
Wireless Tel. Co. of Amer. v. United States, p20 
U. S. 1, 20; Pointer v. Six Wheel Corp., 177 j F. 
2d 153—and commercial success cannot take the pljace 
of invention and impart patentability where none 
exists. Tropic Aire v. Sears, Roehzick db Co., 44 Fj 2d 
580, cert, denied 282 U. S. 904. Only when the qi^es- 
tion of invention is in doubt have the courts cjon- 
sidered commercial success a factor; then, and oply 
then, can such success be said to be indicative | of 
invention. Paramount Public Corp. v. Amerido^n 
Tri-Ergon Corp., 294 U. S. 464; Conover v. 6[Oe, 
69 App. D. C. 144; 99 F. 2d 377. Even though utijity 
and commercial success be conceded, nevertheless 
they are not sufficient in themselves to justify Ithe 
issuance of a patent. Morrison v. Coe, 14: App. Dj C. 
335; Bembert v. Coe, 78 U. S. App. D. C. 50. I 
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CONCLUSION 

It is respectfully submitted that the Board of 
Appeals of the Patent Office and the District Court 
correctly interpreted the disclosure of the Austrian 
Mayer patent; that the holding of the District Court 
that the Mayer patent is a valid reference, and that 
that patent contains a clear teaching of the essence 
of appellant’s alleged invention was proper and sup¬ 
portable by the evidence of record; that in view of 
that patent disclosure the District Court properly 
held all the claims here involved unpatentable; and 
that its judgment should be affirmed. 

Respectfully submitted. 

E. L. Reynolds, 

Solicitor, United States Patent Office, 

Attorney for Appellee. 

J. SCHIMMEL, 

Of Counsel. 

December 1949. 
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V. j 

JOHN A. MARZALL, | 

Commissioner of Patents, | 

Appellee. j 

Appeal from the Judgment of the District Cou:^t of the 
United States for the District of Colum|bia. 

- - - j 

REPLY BRIEF FOR APPELLANT. 

_ j 

In the last sentence of the middle paragraph (|)f page 5 
of Appellee’s Brief, appellee has correctly stated part of 
the position taken by the appellant in this Cour];. Appel¬ 
lant contends that the judgment of the District Court is 
neither supported by the evidence nor by the l^w which 
should govern this case. It is appellant’s belief ^d earn¬ 
est contention that if the competent evidence in this case 
is properly appraised and thereafter due reco^ition is 
given to the established law applicable to the evidence, no 
other decision would be possible than that the appellant, 
Goldstein, is entitled to a patent. 
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APPELLANT’S RIGHT AS MEASURED BY 
PATENT STATUTE. 

Revised Statute 4886, under which the appellant asserts 
his right to a patent, is quoted in full on pages 6 and 7 of 
Appellant’s Brief, and for convenience may briefly be 
paraphrased here as follow's: 

Any person, upon the filing of a proper application there¬ 
for, may have a patent if he has 

1. invented a new' machine or a new and useful im¬ 
provement thereof 

2. not known or used by others in this country be¬ 
fore his invention thereof 

3. and not patented or described in any printed 
publication in this country or any foreign country be¬ 
fore his invention thereof. 

The Patent Office has never contended, nor is there any 
evidence of record, that any combination bed and cabinet 
similar to appellant’s has ever been manufactured and of¬ 
fered for sale in this country or any other country. Hence, 
appellant’s bed is a new' machine. That it is a useful im¬ 
provement in beds, is also apparent from the commercial 
success it has attained. Therefore, the requirements of 
above numbered section 1 have been fully met by the ap¬ 
pellant. 

The Patent Office has not contended, nor does the record 
provide any evidence thereof, that appellant’s invention 
w'as ever known or used by others in this country before 
appellant’s invention thereof. Therefore, the requirements 
of above numbered Section 2 of this paraphrased statute 
are fully met by appellant. 

Turning now' to the section numbered 3, the Patent Of¬ 
fice does not contend that appellant’s invention is pat- 
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ented or described in any printed publication published 
in the United States. Hence the first portion of Section 
3 has fully and satisfactorily been met by the ?ippellant. 

However, a question is presented to this Cou^t wheth¬ 
er appellant’s invention has been patented or jdescribed 
in the two foreign patents on which the Patent |Ofiice re¬ 
lies, that is the two Austrian Patents, Mayler 46044 
(App. 85) and Utner 134475 (App. 86). | 

Upon a strict interpretation of the statute appellant is 
entitled to his patent, as the foreign patents di not de¬ 
scribe his invention, but the Solicitor for the Commis¬ 
sioner of Patents invokes judicial interpretaticjn of the 
statute. To this appellant does not object if j;he judg¬ 
ment be well founded on the evidence and the pjroper de¬ 
cisions, instead of on mere conjecture. 

The Patent Office relies mainly upon the May^r patent, 
and while not contending that every element ghown in 
appellant’s patent drawing is also shown in the Mayer 
patent, or that every element set forth in the Claims of 
appellant’s application is clearly shown in th|e Mayer 
patent, the Patent Office nevertheless contends that var¬ 
ious presumptions must be indulged in with respect to the 
disclosure of the Mayer patent. ! 

Sharp illumination may be shed upon appellant’s right 
to this patent by comparing appellant’s clainjis (App. 
3-6) directly with the foreign patents which ajre relied 
upon by the Patent Office. Thus the patentability^ of each 
claim may conveniently be separately determined. It is 
not necessary that all of the claims stand or fall together, 
nor does the patent law so require. 




— 4 — 


No. 46,044 

HERMANN ALOIS MAYER in Hamburg, 
BEDSTEAD 

Applied for July 4, 1908—Beginning of duration of 

patent July 15, 1910. 


The invention relates to a bedstead in which the space 
between the longitudinal boards is partly filled by one or 
two boxes extending over the entire width of the bed en¬ 
gaging the end walls of the bedstead, being accessible from 
the exterior and forming a portion of the sleeping area 
of the bed, while the remainder of the space serves for 
receiving a shortened mattress. Owing to this particular 
arrangement of the box 'which may be provided with 
drawers, compartments, or the like, it is then feasible to 
use a mattress 'which does not have to reach over the 
entire length of the bedstead and which, therefore can 
more easily be manipulated. 

The dra^\^ng shows an embodiment of the bedstead: 

The bedstead is assembled in the usual way from end 
portions a b which are connected by the longitudinal por¬ 
tion c. The lateral portions c are connected with each 
other directly adjacent the end portion a, b by one or 
two boxes which extend over the entire 'width of the bed, 
'whereby the space for receiving the mattress is shortened. 
The boxes engaging directly the end portions of the bed¬ 
stead and provided with compartments e, drawers d and 
the like, in no way interfere with the comfort when rest¬ 
ing because the mattress inserted into the central space 
between the boxes is decisive for the comfort. 
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CLAIM: i 

i 

Bedstead, characterized in this, that the space! between 
the longitudinal portions (c) is partly filled by ohe or two 
boxes extending over the entire width of the bad lengaging 
directly the end portions {a, b) of the bed, being Accessible 
from the exterior and forming a portion of resting 
surface, while the remainder of this space serves for re¬ 
ceiving a shortened mattress. 

_ I 

Assuming, for the moment, that tlie law in t^is juris¬ 
diction relating to the appropriate use of foreig^ patents 
is correctly stated by appellant in his Brief on ipages 24 
and 25, w’e should first examine the 'Mayer patent (App. 
85), without the aid of any extrinsic evidence or alleged 
evidence, other than a translation. Accordingly^ a trans¬ 
lation of the Mayer patent, for convenient reference, is 
reproduced here, and attention to the translation is in¬ 
vited, especially as there is nothing in the opijnion ren¬ 
dered by the Patent Office Board of Appeals, nor is there 
anything in the brief informal memorandum of! the Dis¬ 
trict Court (App. 60, 61) to indicate what consideration 
either of these tribunals gave to the translation of the 
Mayer Patent. 

[ 

The official printer failed to print in the Appendix 
the affidavit of the translator, a member of ^ firm of 
foreign patent attorneys, but the affidavit is attached to 
PL Exh. 4. 

j 

WORDS IN FOREIGN LANGUAGE ARE I^OT EVI¬ 
DENCE OF THEIR OWN MEANING UNLES^ TRANS¬ 
LATED. 

I 

For the purpose of ascertaining the true disclosure of 
the Mayer Patent, appellant is entitled to and in fact must 
rely upon a translation, and of course a sworjn transla¬ 
tion of this patent, since the Court does not take judicial 
knowledge of the meanings of words in foreign languages. 
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On this point there should be no dispute as to the law, 
but since the law of this case is occasionally disputed by 
Appellee, it is well to note here what has been said by 
the Federal Courts on this subject. 

In Rossman v. Gamier, 211 Fed. 401, 408, CCA 8, the 
Court said: 

“There is in the record nothing which places be¬ 
fore the court the part which the word ‘Abricotine’ 
plays in the French language, nor the relation be- 
t-ween that name and the cordial in French com¬ 
merce; nor do we take judicial notice of such facts 
whatever they may be. 

“As to uses and customs, we are confined to our 
country. Michie’s Encyclopedia of United States 
Supreme Court Reports, vol. 7, p. 676; Dainese v. 
Hale, 91 U. S. 13, 23 L. Ed. 190. The court is, of 
course, bound to take judicial notice of the ordinary 
meaning of all words in our owm tongue (Michie, 
vol. 7, p. 680); and upon such a question dictionar¬ 
ies are admitted, not as evidence, but only as aids to 
the memorv and Understanding of the court {Nix v. 
Hedden, 149 U. S. 304-307, 13 Sup. Ct. 881, 37 L. Ed. 
745). We have, judicially, neither memory nor un¬ 
derstanding of the French language, and appellant 
has not seen fit to enlighten us by the record. We 
do take judicial notice of well-known facts in history 
such as political questions which go to form current 
history; well-known facts in legal history; certain 
recognized facts in economic history. But the ques¬ 
tion of use of a trade-mark, or trade-name, in for¬ 
eign commerce is not history in this sense. Except 
in a very limited way and in matters of confessed no¬ 
toriety, or involving universal experience, we do not 
permit presumed knowledge of such matters to con¬ 
trol our decision in patent and trade-mark cases in 
our own country. Proof of use and the time and ex¬ 
tent thereof are required; much less should we assume 
such knowledge affecting a foreign jurisdiction and 
a foreign language. 
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Accordingly, Appellant relies upon its sworja transla¬ 
tion of the entire Mayer specification and claim. | The cor¬ 
rectness of this translation has never been controverted 
by any competent evidence. It would be mislekding and 
unsafe to relv on a translation of a single v^ord lifted 
bodily from a document written in a foreign language, as 
Appellee invites the Court to do in respect to the two 

German patents, Def. Exh. 2 and 3. | 

1 

APPELLEE’S INTERPRETATION OF AND 
ADDITIONS TO THE MAYER PATENT. 

i 

Appellee’s interpretation of the Mayer Patent can be 
found in his argument beginning on page 4 of ^ppellee’s 
Brief. Appellee states: | 

“Therefore, when appellant provides onl^j one cabi¬ 

net at the footboard he is merely following the sug¬ 
gestion clearly made by Mayer over thirty years 
prior thereto.” j 

I 

When carefully examined, this assertion is fcjund to be 
a totally incorrect statement. Mayer said that one or two 
boxes may be used. Since Mayer has expressed no pref¬ 
erence as to where a single box should be located, it must 
be inferred from his own patent specification that he con¬ 
siders either location the full equivalent of the jother. If 
Mayer’s single box were located at the head ojf the bed, 
none of the claims of appellant’s patent applicaijion wotild 
read on such a structure, nor would such a structure have 
the advantages which arise out of purposefully placing 
the cabinet only at the foot of the bed, wherej it is not 
only more accessible for use as a cabinet with pull-out 
drawers, but also where it will interfere not kt all with 
the comfort of the sleeper. Since Judges, Patent Office 
Examiners, lawyers and every one else customarily sleep 
in beds, all of them are well qualified as to the Customary 
uses and comforts peculiar to such furniture. | 
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Hence, no doubt the Court may take judicial knowledge 
of the fact that if a single box in the Mayer bed were 
located at tlie head of the bed, the front edge of it would 
be located approximately just about where the shoulders 
of the sleeper "would be disposed, and since the shoulders 
and the upper part of the trunk of the sleeper constitute 
the heaviest part of his body, he would be most apt to 
notice the discomfort of having a rigid or unyielding box 
underneath his shoulders. 

Mayer, though he said in his patent that a centrally 
located mattress was “decisive for the comfort”, never 
called the public’s attention to the hitherto unobserved 
fact that the only place where the cabinet can be located 
is under the lower half of the legs of the sleeper—nor did 
he discover and point out that the bed can be made com¬ 
fortable and commercially acceptable by providing a cabi¬ 
net of capacity equal to the usual dresser if such cabinet 
also extend from the floor to the underside of a full length 
mattress to be supported thereon. In 1910 that -would 
have been a valuable and startling innovation in bed 
manufacture. Certainly startling enough for a patentee 
to mention, if he had it in mind, for the primary office 
of a patent is to call attention specifically to its novel 
features and advantages. It is evident that Mayer was a 
bungler. He could not visualize the advantage of a single 
large cabinet only at the foot of the bed, resting on the 
floor, and failed to advise the use of a full length mat¬ 
tress and a shortened spring. 

Hence, it is not true, as Appellee asserts, that Gold¬ 
stein was “merely following the suggestion made by 
Mayer over thirty years prior thereto”. The fact is that 
there is no evidence in the record that, despite the recog¬ 
nized need for a cabinet bed, witnessed by 75 years of 
patenting in this field (see Appellant’s Exh. 3) any one 
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in the thirty years after Mayer’s patent issuedj jidopted 
his disclosure, or added to it, or was influenced in any 
way by it. 

Appellee evidently recognizes that his previously quot¬ 
ed asumption as to the disclosure of Mayer is not jsuffieient 
to make out a case of anticipation so he adds ini the next 
sentence (Appellee’s Brief p. 4) that both appellant and 
the patentee insert “a shortened spring which lioth par¬ 
ties state is all that is necessary for comfortf”. This 
quoted statement in two important respects is jnot sup¬ 
ported by the record. | 

Nowhere in appellant’s patent application nor ^n appel¬ 
lant’s briefs of record or oral argument has appellant 
ever stated that a shortened spring positioned as appel¬ 
lant specifies for his device is all that is necehary for 
comfort. The appellant has clearly stated that| in addi¬ 
tion to the shortened spring a full length mattijess must 
be employed, which will extend on a level over the short¬ 
ened spring and the top of the cabinet, and whqn so em¬ 
ployed the presence of the cabinet will not be noticed. 

It is true only that Mayer’s specification, Recording 
to the translation, does say that the shortened | mattress 
(not shortened spring) is decisive for the comfoik. Mayer 
further states that one or two boxes form ‘‘a portion 
of the sleeping area of the bed” (Paragraph 1, |App. 87) 
and again in Mayer’s claim he emphasizes his indention to 
use the top of the one or two boxes as a ^^portipn of the 
resting stirface.” I 

It is not understood how any court of law guided by the 
usual rules of evidence, having no judicial knowledge of 
the meaning of words in a foreign tongue, can Rightfully 
interpret the word “matratze” which appears ih Mayer’s 
specification to mean anything other than the meaning 
which is given to it in the sworn translation Vhich the 
appellant has placed in this record. 


I 
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Appellee has adopted a most singular and improper 
method of endeavoring to represent to this court what 
Mayer meant by ‘‘matratze” when he employed it in his 
specification. "While Mayer ^s patent was issued by the 
Austrian Patent Office, in what we may assume to be the 
official language employed by the Austrian Patent Of¬ 
fice, which official language may or may not strongly re¬ 
semble the German language and yet may differ in many 
respects therefrom, concerning which there is no evidence 
of record, appellee during the trial in the District Court 
introduced into the record not additional AUSTRIAN pat¬ 
ents to explain the meaning of the word “matratze^’ as 
used in an Austrian patent, but rather two GERMAN pat¬ 
ents 282,202 and 329,378 (App. 106 and 109). Strangely 
enough it did not introduce any sworn translations of 
these two German patents, but called the Court’s atten¬ 
tion to the drawings thereof, each of which shows a steel 
bed spring assembly of the type referred to in appellant’s 
patent application as a spiral coil spring assembly. 

Without benefit of a sworn translation we mav note 
that in what mav be the title of each invention, shown 
at App. 107, the word “Sprungfedermatratze”, and the 
other patent shown at App. 110 also employs, probably 
as a title the word “Sprungfedermatratze”. 

No sworn translation of “Sprungfedermatratze” was 
placed in the record, although during the argument in the 
District Court appellant’s counsel at App. 45 and 46 
quoted from a German dictionary which he had at hand 
as to the meaning of “Sprungfeder”, which the titles 
of the two German patents combine with the word “ma- 
tratze”. The only added interpretation which can be 
obtained as to the meanings of the words in dispute is 
that these two German patentees, in the language which 
they employ for identifying in the titles of their patents 
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the structure which they showed in their drawings, ap¬ 
pear to have referred to it as a “Sprungfedermatlratze’’. 

I 

Whether the language employed by Mayer, in I his Aus¬ 
trian Patent, is the same language and does ijot differ 
from the German language in respect to the tjsages of 
“matratze” and ^‘Sprungfedermatratze’^, this iecord is 
silent and on this point this Court has no guidance. If 
Mayer meant to inform the public that he intendjed to use 
a shortened bed spring in the space between his boxes, is 
it not more logical to assume that he, like the Geifman pat¬ 
entee, would have specifically mentioned a “ Sprjingfeder- 
matratze^’, if they all use the same language? 

Appellee, in his brief, apparently recognizes th^t he may 
have failed, in accordance with the Rules of Evidence, to 
establish that “matratze” as used in the May^r patent 
means something different than it appears to halve in the 
sworn translation now of record. Accordingly, Appellee 
in his brief on page 6 refers to the independent use of 
the word “matratze” at various positions in the' specifica¬ 
tions of the German patents. Appellant contends this 
method of attempting to offer evidence to this i Court as 
to the meaning which this Court should give to j the word 
“matratze” appearing in the Mayer Patent vio^tes out¬ 
rageously the rules which should govern the inijroduction 
of evidence, and particularly Avhere it concerns!a ^natter 
of such vital importance to the issues before tl|iis Court. 
WTio knows from a mere glance at the jumble of German 
words in these German patents what it is in fact that 
the two German patentees meant when they usec^ the word 
“matratze” as an independent word! ' 

We know that in the English language, as nalively em¬ 
ployed in America, w’e often combine words and| write the 
two words combined as a single word, for! example 
^^springboard”. The word ‘‘board” may and does have 
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many meanings in the English or American language. Ac¬ 
cording to the science of semantics the surest way to de¬ 
termine the meaning of a word is to regard the entire 
context in which it appears, rather than to lift the word 
from the context and endeavor, by reference to other 
publications, to determine what it means in the context 
where found. For example, the word “board” may refer 
to a Board of Directors, may refer to food as in the 
instance of “Room and Board”; it may refer to a table 
or the side of a vessel. When used combined with the 
word “spring” as the word “springboard”, and if read 
in a context where “springboard” appears there should 
be no doubt as to its meaning. Furthermore, if an Amer¬ 
ican writing a technical article on the matter of install¬ 
ing springboards at a swimming pool, he might discuss 
at some length the qualities, characteristics, etc. of the 
springboards and somewhere along in the course of his 
text he might drop off the word “spring” and merely say 
something like this “In the event that a diving contest 
is to be inaugurated one should first make certain that 
the board is securely fastened to the tower”. It would be 
clear from the context that he did not mean that the 
Board of Directors was to be fastened to the tower or that 
food was to be fastened to the tower, but that the 
“springboard” should be fastened to the tower. 

Again, if an American were writing an article as to the 
use of various types of hammers, he might discuss the 
uses of clawhammers for pulling nails, ballpeen hammers 
used in rounding over the heads of rivets, sledgehammers 
for driving spikes, and it is no doubt a matter of common 
knowledge that in an extended article on the subject, one 
for the sake of brevity might drop off the identifying 
prefix, that is, “claw” “ballpeen” or “sledge” and mere¬ 
ly refer to the article under discussion as a “hammer”, 
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without the reader of the article losing the prc^per sense 
of the text. ! 

I 

Accordingly it is urged that it would be whoUy in vio¬ 
lence of the Rules of Evidence to accept what the Soli¬ 
citor for the Commissioner of Patents has offered as a re¬ 
liable interpretation of the meaning of the word ‘‘ma- 
tratze’’, when there is in contradiction thereto a sworn 
translation in the record, and on which alone ^s Court 
should and must rely. j 

I 

I 

PATENTEES ABE NOT PBESUMPTIV^LY 
PRACTICAL AND SUCCESSFUL. ; 

Much of appellee’s affected high regard for jiie Mayer 
patent is apparently based upon an impractical assump¬ 
tion that every inventor, or patentee, is practical and that 
his device will operate with complete satisfacllion. The 
patent jfiles refute this assumption, as they are replete 
with portrayals of impractical devices that no lone could 
or has ever used. It is altogether evident that Mayer was 
just a bungler. If constructed as taught by hini it would 
be uncomfortable, and the amount of cabinet sp^ce would 
not be worthwhile. He had an ill formed or Ijalf baked 
idea, as do many patentees, and it would be i^ecognized 
as such by anyone skilled in the art. It woulA be rank 
injustice to rely on Mayer’s patent to strike |iown Mr. 
Goldstein’s request for a patent for a device I that mil¬ 
lions of poor people have long needed and whicl| only Mr. 
Goldstein had the imagination to conceive. | 

I 

THE LAW RE FOREIGN PATENTS. | 

I 

Turning now to page 7 of appellee’s brief land run¬ 
ning through pages 8 and 9 and over to the iniddle of 
page 10, it appears that Appellee is questioning whether 
Appellant has correctly stated to the Court the Rule of 
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law in this jurisdiction relating to the use of foreign pat¬ 
ents as references. In fact it is stated at the top of page 
10 of appellee’s Brief that appellant’s statement of the 
Rule of Law relating to foreign patents is not in accor¬ 
dance with the adjudications. 

However, on page 8, the citations discussed and the 
apparent quotations therefrom in appellee’s Brief are 
in complete agreement with the statement as to the law 
on foreign references which Appellant has set forth in 
his brief, pages 24 and 25 thereof. As a matter of fact, 
the Becket v. Coe case, 69 App. D. C. 51, 98 F. 2d 332, 
is worth reading at this time as it refers to a situation 
which has a parallel in the present suit. The Court said, 
on p. 336: 

“With the Becket application before us it is pos¬ 
sible to look back upon the Hadfield (French) and 
Commentry (French) patents and to say that they 
suggested what he found, but such hindsight should 
not, we think, defeat his application. ’ ’ 

The Patent Office and its officials, with the Goldstein 
application before them, have looked back upon the Mayer 
patent and now say that the Austrian patent suggests 
what Goldstein had invented thirty years later. 

At the top of page 9 of appellee’s Brief, referring to 
the In Re Crowell case, there appears to be what might 
be but which is not in fact a quotation from In Re Crow¬ 
ell. The indented remarks do not appear in the decision, 
but instead we find the following in In Re Crowell, 17 C. 
C. P. A. 1009, 39 F. 2d 681, at 683: 

“It is argued that the Haseltine patent, being 
foreign, cannot be measured as anticipatory by what 
might be made of it, but must clearly disclose the 
invention defined in appellant’s claims. That is the 
law as we have announced it in Re Gillam (Cust. & 
Pat. App.) 37 F. (2d) 959, decided March 3, 1930. 
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As we have said, however, we have concljided that 
the Haseltine reference clearly discloses tjhe inven¬ 
tion. j 

“If the descriptions and drawings of a foreign pat¬ 
ent contain or exhibit a substantial representation of 
the patented invention in full, clear, and ex^ct terms, 
so as to enable a person skilled in the art Or science 
to which it appertains, without the necessitjy of mak¬ 
ing experiments, to practice the invention, then it 
will be a complete anticipation. Permuiit Co. v. 
Harvey Laundry Co. (C. C. A.) 279 P. 713.’’ 


The above quotation calls attention to the facjt that the 
Patent Office Officials have not been content to r^ly on the 
Mayer Austrian Patent for what is clearly j disclosed 
therein, but rather for what may he made oui of it by 
certain additions which the Patent Office can hardly deny 
were devised for the purpose of supplying defects made 
evident to the Patent Office by the disclosure in| the Gold¬ 
stein Patent Application. 


Furthermore, the little that is actually and clearly dis¬ 
closed in the Mayer patent falls so far short ot the gen¬ 
eral objective of providing a very substantial Amount of 
cabinet space in a bed, that most any practical minded 
observer of this patent would toss it aside as being worth¬ 
less. He would not give it the extended consideration 
which it has had in the trial of this suit, and if he did 
not have the Goldstein disclosure before him, j he would 
necessarily have to make numerous experimenljs and ad¬ 
ditions to the Mayer structure before finally aj^riving, if 
ever, at what would be the equal of Goldstein’s invention. 
That he would make such experiments and additions re¬ 
quires the unwarranted assumption that he -v^ould also 
have Goldstein’s novel concept in mind. 

The appellant has no quarrel with the law Quoted by 
appellee on page 9 of appellee’s Brief, and fin^s no dis- 
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agreement between that quoted law and the law which has 
been called to this Courtis attention on pages 24 and 25 
of appellant’s Brief. 

Briefly appellee on page 9 of his brief correctly states 
that a foreign patent may be used as a reference even 
though it does not contain every feature of the claims of 
the patent application against which it is applied. That 
is one rule established by the decisions. 

However, appellant is calling the Court’s attention to 
a different rule, which must be superimposed upon the 
rule quoted by appellee, that though it is proper to use 
a foreign reference for whatever it contains, it is ab¬ 
solutely in violation of the law of this jurisdiction to read 
into the foreign patent any information -which it does not 
afford on its face. This is cited by Appellant from Bald- 
win-Southwark v. Coe, 133 F. (2d) 359, 365, on page 24 of 
Appellant’s brief. 

Appellant does not object to the Patent Office employ¬ 
ing the Mayer Patent as a reference for what it merely 
discloses, but does strenuously object to the persistent 
attempt of the Patent Office Officials, as represented by the 
Solicitor of the Patent Office, to read into that patent 
structures and disclosures which the patentee Mayer him¬ 
self never embodied therein. 

Appellee, while not disputing the authoritativeness of 
the Kules of Law quoted by appellant on Pages 24 and 
25 of Appellant’s Brief, nevertheless insists on overriding 
and ignoring these Rules of Law by volunteering addi¬ 
tions to the disclosure of the Mayer Patent. 

There is a serious dispute in this litigation as to the 
meaning of the word “matratze”. Appellant contends 
that his sworn translation of the Mayer Patent makes it 
entirely clear that Mayer has told the public that he in¬ 
tended to use a shortened mattress in his bed. 
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Appellee contends for a different meaning of thej word 
“matratze”, and as we shall explain later in resjject to 
the ledges on the side rails of Mayer’s bed, introduced 
into this suit a question as to how these ledges arO to be 
used. j 

In the Baldwiu^So'iithwark decision {supra), quoted on 
page 24 of appellant’s Brief, this Court called attiention 
to the fact that if a foreign document is obscure! in its 
terminolog\% it is too indefinite to be utilized as an jantici- 
pation. The rule just referred to was found in a Supreme 
Court case, Seymour v. Oshorne, 11 Wall. 516. j 

Appellant’s application should not be rejected onja for¬ 
eign patent whose disclosure is so obscure. ! 

i 

THE LEDGES ON THE SIDE RAILS OF | 
MAVEB’S BED. I 

I 

On page 6, second paragraph of his brief, appellee calls 
attention to the small ledges located near the bottoiji edge 
of the side boards or side rails C in the Mayer patent^ draw¬ 
ing. Appellee urges that the disclosure of these jledges 
supports his contention that Mayer meant to supbort a 
bed spring, such as “Bprungfedermatratze” on! these 

ledges rather than a mattress—‘‘matratze”. | 

I 

Appellee states that a mattress alone would not l|)e suf¬ 
ficiently supported by the ledges. He infers that | a bed 
spring would be sufficiently supported by the ledges, al¬ 
though he does not say it in those words. j 

Anyone, who has erected and taken down beds ja few 
times, should recognize these ledges shown on th^e side 
rails of Mayer’s bed as similar to the ledges conjmonly 
found in American beds. Anyone who has paid| much 
attention to the use that is made of these ledges in [Amer¬ 
ica would know that they are not used to directly syipport 
either mattresses or bed springs, but are used to support 
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bed slats which extend crosswise of the bed. Appellant 
believes that this is a matter of common knowledge but if 
the Court does not so agree, it may be stricken out, but 
if stricken it will merely render the Mayer disclosure more 
obscure and incomplete. Americans support various things 
on bed slats which in turn are supported on the ledges. 
Many American beds have no bed springs in them at all. 
Boards rest upon the bed slats and the softer types of 
mattresses then rest upon the boards. The firmer types 
of mattresses are placed directly upon the slats, and mil¬ 
lions of Americans have slept in beds so arranged. 

Americans also support flat bed springs of the type 
shown in the XJtner patent upon bed slats, the plane of the 
spring being customarily supported a few inches above 
the slats. 

In America, wood frame beds invariably have such 
ledges, with wood slats supported on the ledges, and if a 
spiral coil spring assembly is employed, it then rests upon 
these wooden slats. Mayer evidently shows a wood frame 
bed. 

However, since the Mayer patent specification specifi¬ 
cally calls for a shortened mattress, which an American 
would know how to support upon Mayer’s ledges, it would 
be a violation of the Kule of Law of this Circuit in respect 
to the use of foreign patent references to permit the Pat¬ 
ent Office to reject the specification of Mayer’s patent and 
lift from the Goldstein patent application a shortened bed 
spring, which was a novelty in the art of bed manufacture 
and assert Mayer must undoubtedly have had in mind the 
use of a shortened bed spring, which never saw the light 
of day until it was created by Goldstein thirty years later. 

On pages 10 and 11 the Appellee rests his case of antici¬ 
pation and denial of patentability to Goldstein upon his 
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statement that a person of ordinary skill considerinjg the 
Mayer device would recognize that a spring was suggested 
to complete the bed structure. ! 

i 

On page 10 of appellee’s Brief he states his opinion as 
to how a person of ordinary skill would appraisje the 
Mayer Patent. In this appraisal he maintains the | same 
position which he has held throughout the prosecution of 
the application in the Patent Office, when before the !poard 
of Appeals and when the case was transferred to the pourt 
under Revised Statute 4915. That is, appellee ha? con¬ 
sistently ignored the specification of the Mayer patent. 
Appellant contends that the proper and legal way tp con¬ 
strue any document is to examine the entire document, 
read it all, and ascertain from its contents what it wa^ that 
the writer of the document had in mind. That is bound 

I 

law. I 

Attention, therefore, is called to the translation ojf this 
patent appearing at App. 87 and in this brief wljierein 
Mayer not only states that he intends to use “a shoi^tened 
mattress” but makes it even more clear that he is refer¬ 
ring to a mattress and not a spring by saying th^t the 
shortened mattress “can more easily be manipulated^’ It 
it a matter of common knowledge, no doubt, that house¬ 
wives frequently “manipulate” mattresses, that is] they 
turn them end for end or they turn them over in or]ier to 
equalize the wear on the mattresses. ! 

Ai>pellee has, without any reference to Mayer’s batent 
specification, urged that it must be assumed that Mayer 
intended to use not only a shortened spring, but also | a full 
length mattress or pad. The specification, when trans¬ 
lated, specifies not only a shortened mattress butj posi¬ 
tively excludes any intention to use a full length mattress, 
because Mayer said it is ‘'then feasible to use a mxtftress 
which does not have to reach over the entire length b/ the 
bedstead’^ \ 
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That is what a person of ordinary skill would find in the 
Mayer specification, if he had it translated. Such a per¬ 
son of ordinary skill would understand Mayer’s inven¬ 
tion and his disclosure exactly as Mayer described it. He 
would not undertake to assume that Mayer intended some¬ 
thing other than that which he described. He would not 
assume nor ordinarily consider on looking at the Mayer 
patent that Mayer intended to build a device more or less 
exactly like the Goldstein device, which was entirely un¬ 
known in 1910, although it was known to the Patent Ofi&ce 
Officials when they were looking at the Mayer patent dur¬ 
ing the examination of the Goldstein patent application. 

A person of ordinary skill likewise upon reading a trans¬ 
lation of the Mayer Patent would notice that Mayer posi¬ 
tively and clearly stated that the boxes would form a por¬ 
tion of the sleeping area of the bed. This he stated in 
Paragraph 1 of his specfication, and in the claim of Mayer’s 
patent he again asserted that the one or two boxes form a 
portion of the resting surface. Appellant submits that is 
what a person of ordinary skill would find in the Mayer 
patent, if he had a translation thereof. If such a person 
had no translation, he could be advised only by the Patent 
drawing itself, in which event appellant contends that such 
a person would be quite puzzled as to how Mayer intended 
his bed to be used. Such an appraisal of the Mayer Pat¬ 
ent, by failing to read a translation of the Mayer specifi¬ 
cation, would certainly not suggest the startling innova¬ 
tion in bed manufacture which was invented thirty years 
later by Goldstein. 

Appellee, however, confidently asserts that ever since 
1910 when Mayer’s patent issued, it was obvious to those 
skilled in the art as to what was lacking in the Mayer 
patent in order to produce a bed which would be the equiv¬ 
alent of what Goldstein later invented and which is de¬ 
fined in Goldstein’s claims. 
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If this Court shall order the Commissioner of llatents 
to issue to the appellant a patent in accordance with his 
claims, and that patent is subsequently issued, there is little 
doubt that manufacture of a bed under license frc^m the 
Goldstein Patent will arouse the envy of competing jmanu- 
facturers. Should one of them become an infringer and 
be sued, it would be interesting to note how he woul(^ make 
use of the Mayer Patent, which is an alleged anticijpation 
of Goldstein’s invention. This Court, no doubt, hab long 
familiarity with decisions rendered in patent infringement 
suits. It therefore would be expected that, consistent with 
such decisions, the trial court before whom such ^n in¬ 
fringer appeared, would be interested to have the defend¬ 
ant explain why if between 1910 and 1944, when Goldstein 
tiled his patent application, it had always been obvioiis that 
Mayer was advising the public that he was going to use 
a shortened bed spring in the space between his boxijs and 
a full length mattress on top, why it was that no oi^e had 
ever put such a bed upon the market. The membprs of 
the legal profession who are familiar with patent infringe¬ 
ment suits would regard the Mayer Patent as a verj) weak 
anticipatory patent and it is doubted that any good | sound 
patent lawyer would have the temerity to advise his! client 
to go ahead and infringe with the prospect of rplying 
on the Mayer Patent as a defense to be relied uponj when 
sued for infringement. j 

Goldstein’s just claim for a patent, a right which jie has 
earned by his contribution to the art, cannot, without doing 
him a great injustice, lightly be brushed aside by saying 
it is a mere matter of individual whim and caprice as to 
how any one might reconstruct the obviously unsatisfac¬ 
tory disclosure of the Mayer Patent to construct 4 com¬ 
fortable, wholly satisfactory bed. We are all suffidiently 
familiar with beds and how they are constructed sjD that 
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we should be compelled honestly to admit that Mr. Gold¬ 
stein had a very clever idea and made a very valuable 
and unobvious discovery when he decided to cast aside 
the familiar spiral coil spring bed assembly which ordi¬ 
narily extends the full length of the bed and substitute 
a shortened bed spring, with a large cabinet only at the 
foot of the bed, positioned at such relative heights that a 
full length mattress could be supported upon the top of the 
cabinet and upon the shortened spring, without disturb¬ 
ing the usual comfort of the bed, and giving the owner 
thereof an easily accessible cabinet having a drawer ca¬ 
pacity equal to that of the usual dresser or bureau. That 
is what the appellant invented; that is what he has clearly 
disclosed in his patent application, and that is what he 
claims. As to the cabinet capacity, see App. 23 and 17. 

Mayer teaches that a box may be used at the head of 
the bed. Goldstein teaches that the cabinet must be lo¬ 
cated only at the foot of the bed, and continuously has 
claimed only that location for it. Appellee now apparently 
agrees with Goldstein and asserts that any person of ordi¬ 
nary skill would see in Mayer’s patent what Goldstein de¬ 
vised. Why, then, did not Mayer see the alleged obvious¬ 
ness of this feature? 

Appraising Mayer’s patent in accordance with his draw¬ 
ing and his own specification in which he explained his 
idea, how can it be confidently and justly said that Mayer 
disclosed to the public the cabinet bed which Goldstein 
later created? 

If the Court will, in accordance with the established 
Rules of Evidence, weigh the evidence offered in this rec¬ 
ord by appellee and appellant, it is believed that this 
Court will reject the contention by appellee that there 
is competent and satisfactory evidence that “matratze” 
as used by Mayer in his patent specification means and 


should be construed by a reader of his patent, tb mean 

a bed spring rather than a mattress. j 

1 _ 

It is believed that the Court will find from the e'^dence 
that the entire and correct disclosure of the Mayer jPatent 
is to be found only in the drawing of his Patent an(} in the 
specification of his patent, aided by a sworn translation 
thereof. ! 

I 

Relating to the matter of disclosure in a foreign j patent 
it is contended by appellant that the governing law jon this 
subject in this Court is correctly stated on pages j24 and 
25 of appellant’s brief. I 

i 

It is urged that if that law is applied, the only Conclu¬ 
sion in this case which this Court can accept is tijiat the 
judgment of the District Court should be reversed.! 

THE EVIDENTIARY VALUE OF COMMERciAL 
SUCCESS IN THIS CASE. | 

j 

On page 11 of appellee’s Brief it has been urged that 
the Court should lightly brush aside the evidence of com¬ 
mercial success which was made a part of the rec^ord in 
behalf of appellant. Appellant urges that “commercial 
success cannot take the place of invention and import pat¬ 
entability where none exists”. That is a broad general 
statement with which appellant can readily agree.j How¬ 
ever, appellant’s evidence of commercial success mas not 
offered for that purpose. That is, not to prove patent¬ 
ability, but as an aid taken in conjunction with jail the 
evidence in the case to assist this Court in detei^mining 
whether or not Appellant really did make an inveniion. 

First, appellant in Exhibit 3 introduced in evidence 
Twenty (20) patents issued over a period of 75j years, 
beginning in 1869 showing that various patentees | during 
those years had endeavored to produce cabinet space or 
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storage space in a bed. They all provided some sort of 
cabinet space. None of those twenty patents anticipates 
Goldstein’s invention nor do they provide cabinet space 
in the manner in which he provided it nor did any of them 
disclose a shortened bed spring utilized in the manner first 
devised by Goldstein. 

These twenty patents were offered to show that there 
was in the United States a recognized need for such a 
structure and secondly, to show that inventors had unsuc¬ 
cessfully endeavored to fill that need by creating inven¬ 
tions exhibited in their patents. Thirdly, these patents 
show that while all of the prior inventors sought the same 
general objective as Goldstein had in mind, none of them 
arrived at the same goal that he did nor produced an 
invention having the features and the advantages which 
are peculiar to his invention. 

After placing in the record competent and satisfactory 
evidence of a long existing need and proof that many 
others had tried to solve that problem, appellant now asks 
the Court to consider whether as a matter of conunon 
knowledge any of the beds shown in these prior patents 
are being made, used and sold in the United States. 

In conjunction with the submission of the evidence dis¬ 
closed in appellant’s Exhibit 3, appellant introduced 
evidence of his so-called “commercial success”. In this 
evidence it appeared at App. 36 and 37 that in the nine 
months preceding the trial in the District Court 7,941 
beds were sold by appellant’s licensee, Superior Sleep- 
rite Corporation, and that the total retail sales value of 
the beds vras over $500,000.00 (App. 37). These are very 
substantial sales in the first nine months of operation, par¬ 
ticularly when it is considered that in the patent infringe¬ 
ment decisions most often read by the members of the 
bench and bar, it appears that the patentee usually has 
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had five to ten years or so, at least a period of quite a few 
years, in which to sell his patented product beforel he ■svas 
forced to sue an infringer and at the time of the trial total 
up the amount of his sales in order to inform thi Court 

as to the extent of his commercial success. j 

1 

In this evidence of commercial success, there i^ proof 
that two exclusive license agreements were executed in 
favor of the same licensee (shown in Plaintiff’s lixhibits 
7 and 8) App. 88 and App. 95. I 

At App. 102 and 103 the appellant exhibits evidience of 
the payment of royalties to him even while he hadi only a 
pending application. When a manufacturer, takeis a li¬ 
cense under a pending application and pays royalties there¬ 
on during the pendency of the patent application jthis in 
itself indicates acknowledgment by the manufacturer, cus¬ 
tomarily a hard-headed business man, that the licensed 
device is so entirely new in the industry to warrant mem¬ 
bers in the industry to expect that a patent should and 
will be granted thereon. j 

Now, the fundamental purpose of introducing thjis evi¬ 
dence of commercial success was not to thereby andi there¬ 
by alone convince the Court that appellant had niijide an 
invention, but it was merely for the purpose of 
strating to this Court the device which Mr. GroldstejLn dis¬ 
closes in his patent application is a useful device, and that 
it has actually and satisfactorily filled a long felt' need, 

that long felt need having been proved by the prior patents. 

1 

There are many -well known decisions attesting to the 
weight which the Courts give to evidence of nuifierous 
prior failures followed by a final success. A decision by 
this Court of Appeals, now quoted below, will serv| as a 
good reminder of the real importance which this Court 
itself attaches to such evidence. | 
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In Wach v. Coe, 77 F. (2d) 113,115 App. D. C., Associate 
Justice Robb said: 

“^lany times it has been said that the object of the 
patent law is the benefit to the public. To that end 
section 4886, R. S. (35 U. S. C. A. 31) ;es5pressly 
provides that the invention or discovery must be ‘new 
and useful’. Evidence of great utility of a device may 
in some circumstances be accepted as evidence of in¬ 
vention. ‘Where the method or device satisfies an old 
and recognized want, invention is to be inferred, rather 
than the exercise of mechanical skill. For mere skill 
of the art would normally have been called into action 
by the generally known want.’ ParamovMt Pvhlix 
Corp. V. Americcm Tri-Ergon Corp., 204 XJ. S. 464, 
55 S. Ct. 449, 454, 79 L. Ed.—decided March 4, 1935. 
The apparent simplicity of the new device often leads 
to the assertion by inexperienced persons that any one 
familiar with the subject could have produced it, ‘but 
the decisive answer is that, with dozens and perhaps 
hundreds of others laboring in the same field, it had 
never occurred to anyone before.’ Potts <& Co. v. 
Creager, 155 U. S. 597, 15 S. Ct. 194, 199, 39 L. Ed. 
275. 

• • • 

“Where, as here, the new device is also useful and 
marks a distinct and novel advance in the art, it 
should receive patent protection. For almost 25 years, 
as we have seen, patents have been granted in this art 
on devices that proved to be practically worthless, and 
yet appellant has been refused a patent on his success- 
device because the Patent Office has found that, by 
taking this and that from the unsuccessful patents, 
the result achieved by appellant could have been ac¬ 
complished.” 

In Patent Royalties Corp. v. Land O^Lakes Creameries, 
89 F. (2d) 624, 627, C. C. A. 2nd, Circuit Judge Learned 
Hand said: 

“So it appears that the elements of the combination 
had been available for many years; that the art had 
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always needed a good egg carrier; that a substantial 
number of persons had tried to make one; and tlifat the 
patent had quick and almost universal acceptance. 
That makes the classical picture of an invention, un¬ 
less there are some contradictory factors. Paramount 
Puhlix Corp. v. American Tri-Ergon Corp., 294 TJ.' S. 
4&4, 474, 55 S. Ct. 449, 79 L. Ed. 997; B. G. Chrp. v. 
Walter Kidde <& Co., 79 F. (2d) 20 (C. C. A. 2); E. L 
DuPont De Nemours d Co. v. Glidden Co., 67 l|. (2d) 
392, 394 (C. C. A. 2).” | 

I 

I 

PLAIN ERROR IN DISTRICT COURT FINDING 
RE "MATRATZE”. 

I 

Whether “matratze” appearing separated i from 
‘‘sprungfeder” in the body of the German patents actu¬ 
ally refers to a mattress or to a bed spring is, in the absence 
of a translation of those patents, pure conjecture, and 
mere guessing of a type which should arouse the condemna¬ 
tion of this court—for it is offered by the Appe^ee as 
evidence in support of one of the major points in jappel- 
lee’s argument relative to a highly material question in 
this litigation. j 

Appellee’s Brief at page 5, last paragraph, and jat the 
top of page 6, refers to this guessing contest abo^t the 
use of the words “ sprungfedermatratze ” and ‘‘Matfatze” 
by the two German patentees as “sufficient evidence jin the 
record to warrant and to support this finding of faci made 
by the court below” (see Appellee’s brief, page 5, lies 25 
to 27). 

If this worse than hearsay evidence were not bein^ heav¬ 
ily relied upon to defeat appellant’s right to a j)atent, 
this strange concern about these words in the twb Ger¬ 
man patents would be a ludicrous example of barking 
around the wrong tree. Those German patents are not 
part and parcel of Mayer’s Austrian patent, they would not 
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even be seen by a skilled worker looking at the Mayer pat¬ 
ent, and under the rules of evidence, these two untrans¬ 
lated documents in a strange tongue cannot be used to ex 
plain the contents of another document (Mayer) printed 
in the language of another country, but in this record clari¬ 
fied by a sworn translation. 

It is not understood why the Justice of the District Court 
accepted this Finding of Fact on this point written by 
the Solicitor for the Commissioner of Patents, but lu* 
did,—he adopted the Finding. The Finding is unsupported 
by the evidence, in fact directly contradicted by the evi¬ 
dence, and as the trial court was no doubt misled in a 
material matter by this supposed evidence, the judgment 
of the trial court should be reversed. 

Another ground for reversal is that the trial court, 
contrary* to the law of this circuit with respect to foreign 
patents, has read into the Mayer patent something not 
clearly disclosed therein, (in fact contradictory thereto) 
and on the basis of such illegally concocted evidence held 
the Goldstein invention unpatentable. 

DOUBT, IF ANY, SHOULD BE RESOLVED IN FAVOR 

OF INVENTOR. 

It is a well established rule of law, familiar to the courts 
having jurisdiction over appeals from the Patent Office 
or over suits under R. S. 4915 for the issuance of patents, 
that doubt on the question of patentability should be re¬ 
solved in favor of the applicant or inventor. 

In the case of In re Herchenreider, 117 F. (2d) 261, 
C. C. P. A. (1941), Associate Judge Lenroot said (at p. 
264): 

“We are of the opinion that there is such doubt upon 
this point as to warrant the allowance of the apparatus 
claims under the well-established rule that doubt on 
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the question of patentability of claims should h|e re¬ 
solved in favor of the applicant.” j 

! 

It is believed that this rule has arisen out of the recjjgni- 
tion that if an inventor in a doubtful case, is denied his 
patent he is thereby forever denied an opportunitjf for 
a reward to which in fact he may justly be entitled, as 
might later be demonstrated by the reaction of the public 
to his assertion of patent rights if he were granted a pa[tent. 

If he is granted the patent, and manufacturers | seek 
licenses from him and refrain from infringement, as bften 
happens, the judgment of the industry to respect his patent 
may well be based upon a realization, grounded oii the 
practical experience of skilled workers in the art, ths^t the 
advance made by the inventor was not in fact an obtious 
improvement over prior public uses, patents or publica¬ 
tions. Note that appellant already has a licensee. j 

Any one who doubts that the advance was unob-Uous 
need not bow to the patent,—he may challenge it. [Then 
he and the inventor alike may test the patentability c^f the 
invention before a court with the benefit of a full anc^ fair 
arraignment of evidence on the state of the art, the iheas- 
ure of common skill in the art, what is or is not common 
knowledge, and just how it could be expected that a per¬ 
son of ordinary skill in the art would react upon reading 
such a patent as the Mayer patent, which had long lain 
in the art without making an impression thereon. 

Appellee seeks to create a doubt that “matratze” as 
employed by Mayer means mattress, thereby indirectly 
disputing a sworn translation. j 

Appellee urges that a skilled worker in the art, jupon 
viewing Mayer’s patent, would perceive how to reconstruct 
it to produce the equivalent of Goldstein’s later invention, 
even though Maver never mentioned a shortened spring 

* I 
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and never disclosed that comfort in the cabinet bed may 
be achieved by laying a full length “matratze” over a 
shortened “ sprungfedermatratze ” and over the top of the 
cabinet located only at the foot of the bed. Who knows 
what the skilled worker would really have thought if he 
encountered Mayer’s patent? Appellant believes that he 
would merely toss it aside, as on its face it clearly offers 
no more storage space than is found in many of the U. S. 
}irior patents—and lots of convenient storage space in a 
bed was the object of Goldstein’s invention. 

While the only competent evidence and the controlling 
law of this case clearly favor Goldstein, the arguments and 
conjectures tendered by appellee, if most favorably re¬ 
garded, can do no more than create a doubt about the pat¬ 
entability of Goldstein’s invention. It is believed that this 
Court could not affirm the District Court without a linger¬ 
ing and persistent doubt that appellant would thereby be 
deprived of the fruit of his labor and that an unwar¬ 
ranted tribute had been paid to an obscure, uncertain and 
abandoned disclosure of a bungling foreign patentee. 

CONCLUSION. 

It is doubted that this Court has ever before judicially 
considered an invention which, for decades and decades, 
has been more urgently needed in millions of average 
American homes. Its fortunately inspired creation by ap- 
})ellant is no doubt a positive boon to the long suffering 
American family living in crowded quarters. 

It presents an admirable example of an intelligently con¬ 
ceived solution to a very, very old problem. The solution 
recjuired abandonment of a portion of the customary full 
length spiral coil bed spring, and the installation of enough 
cabinet space at the foot of the bed to warrant departure 
from the popular and accepted design of beds. Only the 



clearest proof of anticipation or non-patentability should 
be permitted to defeat the claim for a patent on thi^ un¬ 
usually meritorious invention. 

The Commissioner of Patents presents no proof that 
the invention was ever known or used or described before 
appellant invented it. Sole reliance is placed by appellee 
upon tAvo Austrian patents, coupled with a mere supposition 
that a person of ordinary skill would discover in the Mayer 
patent an intent not expressed therein and in ad(^ition 
thereto would be inspired thereby to eliminate oijie of 
Mayer’s boxes, and of course the one at the head df the 
bed, substitute a dresser-sized cabinet at the foot df the 
bed for the shallow box Mayer shows, insert a shortened 
spiral coil spring with its top on a level with the cabinet 
top, and dispose upon the cabinet top and bed spr^g a 
full length mattress, not easily manipulated, as IVtayer 
mentions, but essential for the comfort. 

Mayer himself never felt or at least exhibited the in¬ 
spired thinking which the Patent Office now confidently 
ascribes to him or to skilled workers who followed hijn. 

Utner, who followed Mayer in point of time, but r^ot as 
a disciple, failed to get the alleged clear message from 
Mayer’s patent. He deemed it advisable to place his cabinet 
underneath a full length horizontal wire spring. 

In the BaldwinrSouthwark decision (appellant’s main 
Brief p. 24-25) Associate Justice Stephens of this Court 
said that a foreign publication when used as a reference 
must be considered in the light of the law relating to such 
a publication,—^which, he said, is that it is not comjietent 
to read into such a publication any information which it 
does not afford on its face. 

The Mayer patent must here be read strictly by wjiat it 
show^s in its drawing and what is expressly stated i^ the 
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sworn translation. When so read it does not anticipate 
Goldstein’s invention. 

Tlie insufficiencies of the Mayer patent as a genuine an¬ 
ticipation cannot be supplied by reading into it new and 
contradictory information—for that is forbidden by the 
iirmly settled law of this Court. 

Xor can those needed disclosures be implanted in an¬ 
other person by mere conjecture for the purpose of anti¬ 
cipation. 

It is permissible to assume that a person of ordinary 
.<kill in the art may read what the Mayer patent clearly 
states and incorporate it into the knowledge and grade of 
thinking customary to his calling. But it is a palpable at¬ 
tempt to detour around the law to assert now, in the light 
of Goldstein's later invention, that what Mayer failed to 
di.sclose was all along a part of the common knowledge of 
the merely skilled artisan, or would have readily occurred 
to him without the exercise of invention. The novel con¬ 
cept of this new combination, which for decades had re¬ 
mained beyond the ken of nmnerous patentees including 
Mayer, cannot now bo said to have been always in the 
minds of mere skilled w’orkers. 

Appellant’s just right to a patent on Ids meritorious 
invention should not be allowed to be defeated by a direct 
violation of the law relating to foreign patents nor by an 
avoidance of that law in proferring doubtful and ill-founded 
conjectures about how some one might easily, without in¬ 
vention, completely reconstruct and add to the Mayer dis¬ 
closure, to supply what Mayer indisputably lacks. 

It is respectfully submitted that the conjectures ten¬ 
dered by appellee should be rejected. The evidence of 
record and the controlling law of this case affirm appel¬ 
lant’s right to a patent. It should be concluded that appel- 
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lant is entitled to the allowance of each of his claini|S and 
that a patent should be issued to him. i 

Wherefore, appellant prays that the judgment oif the 
District Court be reversed, and that this cause bp re¬ 
manded with instructions to authorize the issuancej of a 
patent to appellant as prayed. i 

Respectfully, 

i 

Fra^tk J. Foley, j 

Attorney for Appellmt, \ 

105 West Adams Street, j 
Chicago, Illinois. I 

Solicitor and of Counsel | 

William A. Smith, 

Smith, Michael and Gardiner, | 

Woodward Building, I 

Washington, D. C. i 
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In the United States Court o 
for the District of Columbia 

No. 10234 

MEYER GOLDSTEIN, 

Appellant, 

V. 

JOHN A. MARZALL, 

Commissioner of Patents, 

Appellee. 

Appeal from the Judgment of the District Court of the 
United States for the District of Colui4;bia. 

I 

I 

i 

j 

PETITION FOR REHEARING. I 


Meyer Goldstein, appellant, respectfully petitions Your 
Honors to grant a rehearing in the above entitled cause. 

The grounds for such petition are stated below. | 

The judgment appealed from and alhrmed by tjiis Court 
was entered following the filing of an “Informal Memo¬ 
randum” (App. 60) written by District Judge ^etts and 
the signing by the same Judge of certain “Fiijidings of 
Fact” and “Conclusions of Law” (App. 61, 621 submit¬ 
ted at his direction by the Solicitor for the Patejnt Office. 

This Court apparently has quoted from the “Informal 
Memorandum” and stated that the “finding” of the trial i 
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court was not “clearly erroneous”. This Court then re¬ 
ferred to its recent decision in Standard Oil Development 
Co. V. Marzall, No. 10,026 decided February 27, 1950. (84 
r.S.P.Q. 363.) 

The substance of the quotation by this Court from the 
“Informal Memorandum” is repeated in the “Finding of 
Fact” No. 4 and 5 and “Conclusion of Law”’ No. 1. 

“Findings of Fact” numbered 1, 2 and 3 are clearly 
findings of fact. 

Finding of Fact No. 1 finds as a fact that the trial court 
had jurisdiction. 

Finding of Fact No. 2 described the plaintiff’s device 
correctly and is a true finding of fact. 

Finding of Fact No. 3 describes correctly, in the first 
two sentences, the structure of the Mayer bed. The third 
sentence finds as a fact, in the judgment of the trial court, 
but incorrectly as appellant believes, that a shortened 
“inatratze” as used in the Mayer patent means a short¬ 
ened spring. 

M hether the other numbered Findings of Fact by the 
trial court are genuine findings of fact or conclusions of 
law or a combination of the two or neither is a highly con¬ 
troversial question and one which is of the utmost impor¬ 
tance in the application of Rule 52(a) of the Federal Rules 
of Civil Procedure. 

Appellant is not in any measure estopped to question in 
this court the character or correctness of anv alleged find- 
ings of fact made by the trial court. Rule 52 (b) of the 
Federal Rules of Civil Procedure states that—“When find¬ 
ings of fact are made in actions tried by the court without 
a jury, the question of the sufficiency of the evidence to 
support the findings may thereafter be raised whether 
or not the party raising the question has made in the dis¬ 
trict court an objection to such findings or has made a 
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motion to amend them or a motion for judgment.” The 
effect of Rule 52(b) on 52(a) is not to be overloolLed. 

Tlie appellant desires an opportunity, if this petition 
be granted, to establish that a “Finding of Fac^t” which 
states no facts but rather a-mere conclusion dr^wn from 
facts elsewhere stated or found does not warranjt sustain¬ 
ing such finding because it is not “clearly erroneous”. 

. ^ I 

In Heitmeyer v. Federal Communication Coi^imission, 
95 F. (2d) 91, 96, Circuit Judge Miller of this Cjiurt criti¬ 
cally analyzed the content of alleged findings of f^ct, point¬ 
ing out the importance of recognizing the true distinctions 
between findings of fact and conclusions of law, ^nd point¬ 
ing out that certain findings failed to advise thelappellate 
court of the reasons for the decision below. ! 

i 

In Schilling v. Scliwitzer-Cummincjs Co., 142 F! (2d) 82, 
84, Circuit Judge Miller of this court also said: | 

“The ultimate test as to the adequacy o^ findings 
will always be whether they are sufficienthi compre¬ 
hensive and pertinent to the issues to provi(|e a basis 
for decision, and whether they are supported by the 
evidence. To the extent that they are, in! addition, 
concisely stated, non-argumentative in form, free from 
conclusions of law and from the redundancy so fre¬ 
quently found in pleadings, they will be m(^re useful 
to all concerned.” i 

i 

Jt must be assumed that the trial court beliipved that 
his Finding of Fact No. 3 was correct and was supported 
by the evidence. No other view is possible that} Finding 
No. 3 must have been a dominant factor in his| arriving 
at the ultimate conclusions informally stated in Ifis memo¬ 
randum and his holding of non-patentability. j 

Hence, Finding of Fact No. 3 is a critical, criucial and 
genuine Finding of Fact (whether correct or ijiot) that 
should not be ignored by the appellate tribunal, ^nd since 
this Finding of Fact is not only not supported bj;” the evi- 
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dence but is clearly contrary to the only competent evidence 
in the record, it is clearly erroneous and must be consid¬ 
ered to warrant a full review by the appellate tribunal of 
all findings based upon the disclosure of the Mayer patent. 

Since the trial court was no doubt misled in a material 
matter by the incompetent evidence on which Finding of 
Fact No. 3 is based the judgment of the trial court should 
be reversed, or at least accorded no weight. It is observed 
that the opinion filed by this Court does not mention Find¬ 
ing No. 3 and does not hold that that finding was not 
“clearly erroneous”. 

The informally stated opinion by the trial court that the 
Mayer patent contains a clear teaching of the essence of 
plaintiff’s alleged invention was not offered by that court 
as a finding of fact nor as a conclusion of law, and has no 
clear and recognized standing in the long history of patent 
law decisions. Plaintiff’s invention is a mechanical device. 
Tlie scope of his invention is ascertained by reading the 
claims which state that the invention consists of a combi¬ 
nation of elements. The invention resides in the combi¬ 
nation as defined in each of the claims. There is no 
“essence of the invention” separate and distinct from 
these cominbations. While there might be a mere 
“essence” of invention in a one step chemical process 
or a new chemical composition, that is, some single fea¬ 
ture which could be recognized as the essence of the in¬ 
vention, when an applicant for a patent or a patentee is 
claiming a combination of mechanical elements, his inven¬ 
tion resides in the combination as claimed and not in a 
single feature or “essence” thereof. 

If some feature of a later invention should be found 
in some obscure, dust-covered patent in the prior art which 
never attained commercial recognition, and the prior pat¬ 
ent failed to disclose the total novel combination claimed 
by the later inventor or clearly suggest to those possessed 
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of ordinary skill in the art the total combinatipn claimed 
by the later inventor, such prior patent does npt preclude 
the patenting of the later invention. 


The alleged “Finding of Fact” No. 5 by Disljrict Judge 
Letts states that “Plaintiff’s device lacks invention in view 

I 

of the Patent to Mayer”. This is merely ah ultimate 
conclusion drawn from facts which Judge Letts thought 
were proved, such as Finding No. 3, and is [subject to 
reversal if not well supported by the evidencje. If the 
correctness of that conclusion from the facts sterns even 
doubtful, (see Plaintiff’s Reply Brief, pages 2^ and 29,) 
it is a well established rule of the patent law! that such 
doubt on the question of patentability of claimsl should be 
resolved in favor of the applicant. In re Hers^henreider, 
117 F. (2d) 261, C. C. Pa. 1941. See also othel citations 
hereinafter mentioned. ! 


The final statement in the “informal memorandum” and 
in conclusion of Law No. 1 is that the Mayer pjatent is a 
valid reference. This statement was made by Jijidge Letts 
as though it were settling against the plaintiff one of the 
issues of the case. 

1 

Nowhere in the trial in the District Court was [there any 
contention made by Goldstein that the Mayer j^atent was 
not a “valid” reference. Appellant did contend vigor¬ 
ously in the District Court and does here that jt is abso¬ 
lutely contrary to the judicially established law qf patents, 
that is, the law developed in more than one hundred years 
of Federal Court decisions in regard to patents, to read 
into a foreign patent any teaching or disclosufe that it 
does not clearly contain. The trial court failed tol perceive, 
apparently, any distinction at all between whal plaintiff 
was contending for in this regard and a simple assertion 
made by the Solicitor for the Patent Office that ^he 'Mayer 
patent is a “valid” reference. Rather than beii^g a genu¬ 
ine issue of law or fact it was a mere “straw^ man” to 
which the trial court allowed his attention to be diverted. 
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Appellant recognizes that the decision in Standard Oil 
Developtnent Co. v. Marzall, 84 U.S.P.Q. 363, represents 
the result of a careful and painstaking study of the per¬ 
plexing question as to whether a finding of invention or 
lack of invention in a patent case is a finding of fact, or 
a conclusion of law or a mixed question of fact and law. 
All three views have been held and stated by able trial 
courts and able appellate courts. Circuit Judge Fah; 
recognized that all three views still have their adheren- 
and it is clear from the recent Supreme Court decision in 
Graver Tank Co. v. Linde Air Prod. Co., 336 U. S. 271 
(1949), that the Supreme Court bench today contains ad¬ 
herents of the view that it is a question of law. Witness 
Justice Black and Justice Douglas saying in a concurring 
opinion at p. 280: 

“While accepting the findings of those two courts 
on what 1 consider to be questions of fact, it is my 
view that determination of the ultimate question of 
patentability cannot properly be classified as a finding 
of fact. I would adhere to this Court’s earlier pro¬ 
nouncement that ‘whether the thing patented amounts 
to a patentable invention’ is a question of law to he 
decided by the courts as such. Mahn v. Harwood, 112 
U. S. 354, 358.” (Emphasis added.) 

The majority oj^inion of the Supreme Court does not, 
it should be noted, explicitly disagree with Justice Black, 
and it is quite impossible to deduce how they would as in¬ 
dividuals have squarely ruled on the point if Justice 
Black had pressed them to do so. Indeed, it is significant 
that the majority opinion at p. 275 states “While the ulti¬ 
mate question of patentability is one of meeting the re¬ 
quirements of the Statute, Rev. Stat 4886, as amended, 
35 U.S.C.A. 31, the facts as found with respect to these 
four flux claims warrant a conclusion here that as matter 
of law those statutory requirements have been met.” 


Rule 52(a). i 

I 

The foregoing discussion leads now to a consideration 
of rule 52(a) and its proper application in this appeal. 

The correctly characterized Finding of Fact No. 3 is 
clearly erroneous and as the judgment of the trial court 
was founded thereon, it being a proposition urged by the 
defendant, the whole judgment is vitiated, and sh(|^uld be 
reversed. 

Finding of Fact No. 3 has not been ruled upon l3y this 
court and therefore appellant respectfully petitions a re¬ 
hearing for the purpose of obtaining a ruling therebn. 

Appellant further urges, as a ground for rehearing, 
that even if a finding of non-patentability be considered 
a finding of fact, the history of the origin of Rule 52 (a) 
and the history of its application by appellate coprts in 
patent cases points to these two following conclusions. 

If the trial court has found non-patentability a^ a re¬ 
sult of hearing the conflicting testimony of experts or 
other witnesses and such testimony places in fair (dispute 
the question of novelty, on which testimony is needed, or 
involves a fair dispute over what is the common knowl¬ 
edge and skill of the art as bearing on the point of \l’hat is 
obvious and what is not obvious, then and thereafter the 
trial court’s finding of fact of no invention is entitled to 
the great weight specified in Rule 52(a) which states: 

“Findings of fact shall not be set aside unles^ clear¬ 
ly erroneous, and due regard shall he given to the o/;- 
portunity of the trial court to judge of the credibility 
of the witnesses ” 

I 

The other conclusion is that if the trial court’s finding 
of no invention is not based upon such conflicting testi¬ 
mony, but only upon evidence which the appellate court 
can examine with equal facility, (as is true in the present 
suit), then and thereupon Rule 52(a) need not be followed 
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and should not be followed because of the paramount in¬ 
terest of the appellate court in finding the truth and dis¬ 
pensing justice founded on truth. 

In the American system of law a rule of law is sup¬ 
posed to be founded on sound reason and it is contended 
by appellant that Rule 52(a) is to be applied only where 
reason dictates the necessity for its application. On this 
point appellant desires to be heard in a rehearing, as the 
proposition here contended for was not argued at the 
original hearing and is in general favor and is followed 
in other Federal Courts of Appeals. 

In Charles Peckat Mfg. Co. v. Jacobs 178 F. (2d) 794, 84 
L'.S.P.Q. 4, (C. A. /th) decided December 12, 1949, at page 
804, Circuit Judge Lindlev said: 

“Findings of fact are not to be upset unless they 
are clearly erroneous; a court of review will not in¬ 
terfere with them, in the absence of a very obvious 
showing of error. Graver Tank & Mfg. Co., Inc. v. 
Linde Air Products Co., 336 U.S. 271 (80 U.S.P.Q. 
451). But the ultimate question of patentability is 
whether the device meets the requirement of* the 
statute. 35 U.S.C.A. 31. Here we have a finding of 
fact of anticipation because of existing prior art 
patents. Each of these documents was before the 
trial court and is before us. Their interpretation in 
view of the statute, is as open to us as to the District 
Court. True, there was some parol testimony in the 
court below, but we find that it did not in anv wav 
throw light upon the question of anticipation by the 
IDrior art. Consequently we feel free to review the 
evidence bearing upon anticipation by the prior pat¬ 
ents.^’ 

While Circuit Judge Fahy pointed out in Standard Oil 
Development v. Marzall {supra) that the Court of Ap¬ 
peals for the First Circuit expressed some doubts as to 
whether the issue of invention is one of fact or law and 
whether review is restricted by Rule 52(a), yet the same 



court four years later in 1946 on a petition for rehearing 
granted the rehearing and completely reviewed th^ ques¬ 
tion of invention, reversed itself and the District fcourt, 
and held the patent valid. See Grant Payer Box U Rus¬ 
sell Box Co., 69 U.S.P.Q. 196 (not found in Fed. (2(i) se¬ 
ries). i 


Further in support of appellant’s proposition, in United 
States v. Esenault-Pelterie, 303 U.S. 26, 29 the Su|preme 
Court itself said in a Per Curiam decision— I 


“We are not unmindful of the rule that wher^, with 
all the evidence before the court, it appears tl^at no 
substantial dispute of fact is presented, and th^t the 
case may be determined by a mere comparis|)n of 
structures, and extrinsic evidence is not needed for 
purposes of exjDlanation, or evaluation of prior art, 
or to resolve questions of the application of descrip¬ 
tions to subject matter, the questions of invention 
and infringement may be determined as questions of 
law. Tleald v. Rice, 104 U.S. 737, 749, 26 L. Ed. 910, 
914; Singer Mfg. Co. v. Cramer 192 U.S, 265, 275, 48 
L. Ed. 437, 443, 24 S. Ct. 291; Sanitary Refrigerator 
Co. V. Winters 280 U.S. 30, 36, 74 L. Ed. 147, lj53, 50 
S. Ct. 9. But we do not think that rule is jappli- 
cable where we are unable to examine the I testi¬ 
mony which was heard by the court below 1 * *. 
We should not be justified * * * in the al[)sence 


of the explanatory and construing testimony bf the 
expert witnesses with respect to the pertinent fact 
situations * * * in overruling the conclusions qf fact 
reached by the Court of Claims on the entire re(^ord.” 


In any suit against the Commissioner of Patents j by an 
applicant for patent which may come by appeal to this 
Court the question of invention is bound to be a clojse one 
and it must have been first decided against the plaintiff 


by the District Court on a finding of no invention. |If ap¬ 
pellant correctly interprets the decision in the St4iidard 
Oil Development case the appellant will have little!or no 
chance on appeal unless the trial court shall have! made 
a glaring error, which is, of course, seldom to be expected. 
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It is respectfully urged that the effect of this Court’s 
holding in Standard Oil Development v. Marzall {supra), 
which admittedly has controlled the hearing of this appel¬ 
lant’s appeal, has been substantially to divest this court 
of its own full power of review. It has had the effect of 
depriving this appellant of his full right of appeal in that 
whereas he was earnestly and properly contending at the 
liearing and in his briefs for a full consideration of the 
lU'crits of his case based upon the facts and the law, this 
Court meanwhile was limiting its consideration to wheth¬ 
er the ultimate finding of no invention was “clearly er¬ 
roneous”. Since this Petition should be limited in size, 
it is earnestly recjuested that appellant be granted a re¬ 
hearing to establish more fully that, consistent with the 
interpretation of Rule 52(a) by other Courts of Appeal 
and the Supreme Court, an appellant presenting a record 
sucli as the present one has no duty under the Rule, and 
especially in an equity proceeding, to bear the burden of 
])roving that the trial court’s finding of no invention was 
“clearly erroneous”. 

Where the record is of the nature described in U.S. v. 
Esenanlt-Peltcrie 303 U.S. 26, 29 {Supra) appellant be¬ 
lieves this court should grant a full review unhampered 
by the supposed restrictions of Rule 52(a). It is import¬ 
ant that under those circumstances this court should do 
so, for this particular Court of Appeals has long been 
the champion of the principle that doubt on the question 
of invention should be resolved in favor of the inventor. 
See ‘'Application of Wilson’' 258 F. 976 and many cita¬ 
tions therein. In re Davidson 12 F. (2d) 814 and numer¬ 
ous other cases. 

This court in Feb. 1913 held in the case of In re Har- 
beck reported in 33 App. D. C. 555 and 191 0. G. 586 that 
“It is easy to dispose of a case, where the issue of inven¬ 
tion is close, by holding that the advance over the prior 
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art constitutes a mere mechanical change apparent to 
those skilled in the art. But in the absence of pr^of to 
support this conclusion, and where the question of ]^aten- 
tability is close, the doubt should be resolved in fa-for of 
the applicant.” (emphasis added.) ! 

Also, this court held that where a distinct advancje has 
been made in a given art, and the invention possesses 
utility and points of superiority over the prior arti, and 
the question of patentability is close, it will be resolved 
in favor of the applicant, especially where the claimis are 
specific. See In re Katzenherger, 46 App. D.C. 53^ and 
245 0. G. 553. Here, Goldstein’s claims are specific^. 


Heretofore, applicant needed only to establish in this 
court the existence of a doubt—the Standard Oil decision 

I 

if adhered to, would make that impossible. | 

If the supposed and feared restrictive effect o^ the 
Standard Oil Development decision is adhered to in| this 
Court, seldom if ever again will this Court write a liever- 
sal based on that principle of doubt or relying onl any 
other of the fundamental principles announced by the 
courts in determining invention where the question jis a 
close one. j 

The statutory responsibility of this court in R. S. 4915 
suits is a challenge and a serious obligation and vital to 
the fulfillment of the Constitutional provision, Articjle 1, 
Section 8 reading “The Congress shall have the ppwer 
* • • to promote the progress of science and useful arts, 
by securing for limited times to authors and invehtors 
the exclusive right to their respective writings andj dis¬ 
coveries. ’ ’ j 

“The provision for the protection of inventions and 
creations in the Constitution reflected a beneficent ;pur¬ 
pose to encourage invention and progress. The law i pro¬ 
vides that the inventor shall have a limited monopoly, as 
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a reward for his industry and acumen Charles Peckat 
Mfg. Co. V. Jacobs, sv/pra, 178 F. (2d) 794, 803. (C. A. 7th) 

Appellee’s defense rests primarily on two contentions 
which appear to have been accepted without critical exam¬ 
ination by the trial court, despite the fact that in support 
of his contentions appellee introduced evidence which 
“contains the seeds of its own destruction.*^ 

The first contention is that ‘‘matratze” in the Austrian 
patent means “bed spring** and as evidence appellee of¬ 
fered two German patents showing steel bed springs which 
the patentees plainly labelled as sprungfedermatratze.** 

The other contention is that the admitted failure of 
Mayer to disclose a full equivalent of Goldstein’s bed, 
which fills the long existing need, would be obvious to 
anyone of ordinary skill in the art The Mayer patent itself 
refutes that contention by showing that its defects were not 
obvious to Mayer as he worked on the problem—while the 
date of the patent itself (1910) raises the unanswered query 
—If it were obvious, why in the succeeding 34 years did not 
somebody (including Utner, App. 86) be inspired thereby 
to do the obvious? The Mayer patent was in the public 
records and during that period probably was cited by the 
Patent Office to numerous patent applicants working on this 
problem. No subsequent patent shows the mark of what 
appellee says may reasonably be inferred therefrom. How 
many years of inaction are required to prove that the pre¬ 
tended obviousness was evidently not obvious? The patent 
decisions answer this question in a vigorous manner. This 
Court should. 
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CONCLUSION. 

Appellant respectfully requests the granting of thi^ peti¬ 
tion for rehearing. The holding of no invention the 
District Court is inextricably bound up with a ^‘dearly 
erroneous” Finding of Fact No. 3. 

But even aside from that, in harmony with the nbove 
quoted rule in TJ. S. v. Esenault-Pelterie {swpra) this tourt 
is urged to review this small and plain record compietely 
in the light of the well established principles of p\itent 
law laid down by the courts, and to ascertain for itself 
whether the law is complied with and justice is satisfied 
if Goldstein, the creator and only inventor of this jiong- 
needed combination bed and cabinet shall be denie^ the 
status of a patentee, while the tribute of the Patent (pfl&ce 
is given to an Austrian patent issued more than 30 jfears 
earlier, which bore no fruit in the long search by investors 

to fill this need. i 

i 

Respectfully submitted, 

William A. Smith, i 

Solicitor for Appellant. \ 

Frank J. Foley, ; 

Of Counsel for Appellant. 


I hereby certify that the foregoing Petition for Rehear¬ 
ing is, in my opinion, well founded in law and should be 
granted, and that it is not interposed for purposei of 
delay. 

Frank J. Foley, | 

Of Counsel for Appellant. 

May 13, 1950. 





